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Court of Appeals of the District of Columbia 


No. 3606. 

Pathe Exchange, Inc., &c. Appellants, 

vs. 

Philip Miller. 


a Supreme Court of the District of Columbia. 

No. 62,314, At Law. 

Philip Miller, Plaintiff, 


vs. 

Path£ Exchange, Inc., a Corporation, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District,' at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration . 

Filed April 1, 1919. 

In the Supreme Court of the District of Columbia. 

No. 62,314, at Law. 

Philip Miller 
vs. 

Pathe Exchange, Inc., a Corporation. 

1. The plaintiff, Philip Miller, sues the defendant, Pathe Ex¬ 
change, Inc., a corporation, for money payable by the defendant to 
the plaintiff, for that, whereas heretofore, to wit, in the month of 
December, 1918, the plaintiff was then and there and for four years 
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2 PAT1IE EXCHANGE, INC., ETC., VS. PHILIP MILLEIt. 

had been, and is now, engaged in the business of conducting a mov¬ 
ing picture theatre under the name of the Republic Theater in the 
City of Annapolis, State of Maryland, and by reason of said occupa¬ 
tion, his said business and theatre had become widely known in said 
City of Annapolis and had been largely and liberally patronized 
bv the residents and inhabitants thereof and by the many visitors 
and sightseers habitually coming to said city by reason of its his¬ 
torical associations and the establishment thereat of the United 
States Naval Academy; and whereas it was customary there on the 
first day of January, otherwise known as New Year’s Day, that the 
2,000 cadets and other officials and persons domiciled at the afore¬ 
said Naval Academy be released from their regular duties and free 
to indulge in recreation and entertainment and receive their friends 
and acquaintances and entertain and amuse them and be entertained 
and amused; and whereas also many friends and acquaintances of 
said eade'.s and others stationed at said Naval Academy, habitually 
visited them on holidays and especially on New Year’s Day and also 
many visitors and sightseers habitually visited said City of 
*2 Annapolis on holidays and especially on New Year’s Day; 

and whereas also by reason of New Year’s Day being a holi¬ 
day, many of the regular residents and inhabitants of said City of 
Annapolis would be free to indulge in entertainment and recreation; 
and whereas the plaintiff, in the month of December, 1918, and be¬ 
fore the making of the contract hereinafter mentioned, desiring to 
take advantage of and profit by the reasonable prospect of the 
greatly increased number of persons in search of entertainment and 
amusement who would be present in the said City of Annapolis on 
New Year’s Day, 1919, did then and there conceive the idea of run¬ 
ning a special moving picture attraction at his said theatre so as 
to draw a large proportion of those persons to his theatre in search 
of entertainment, amusement and recreation, the plaintiff avers that 
he did thereafter, on to wit, the 28th day of December, 1918 arrange 
to enter into with the defendant the hereinafter mentioned contract 
to lease a certain moving picture film called “Infatuation” for the 
purpose of showing same on the said New Year’s Day at his said 
theatre, and did then and there explain and set forth to the defend¬ 
ant, before entering into the said contract, all of the above men¬ 
tioned and foregoing facts and circumstances as to the unusual oppor¬ 
tunity offered to the plaintiff to draw a large crowd of persons to his 
said theatre on said New Year’s Day, 1919, and of his desire to have 
the aforesaid moving picture film “Infatuation” for use for said pur¬ 
pose and object as a special moving picture attraction at his said 
theatre on said New Year’s Day. 

The plaintiff further avers that thereupon, on to wit, the 28th day 
of December, 1918, the defendant, with full knowledge of all 

3 of the hereinbefore mentioned facts and circumstances as to 
the unusual opportunity offered to the plaintiff to draw crowds 

of patrons on said New Year’s Day, 1919, to his theatre, and well 
knowing the aforesaid purpose and object of the plaintiff to use the 
said moving picture film “Infatuation,” for said purpose, did then 
and there enter into a written contract with the plaintiff, said con- 
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tract being dated to wit December 28th 1918, Washington, D. C., 
and being duly executed and signed by the plaintiff and by the de¬ 
fendant through its lawfully authorized agent, by the terms of which 
contract the defendant, for and in consideration of the promises of 
the plaintiff hereinafter mentioned, did then and there undertake 
and faithfully promise to lease and rent and deliver to the plaintiff 
for exhibition purposes at the plaintiff’s said theatre, the moving 
picture film therein specified and named as “Infatuation,” said film 
to be delivered to the plaintiff in full, ample and sufficient time so as 
to permit said film to be exhibited by the plaintiff in his said Re¬ 
public Theatre on New Year’s Day, January 1, 1919; and the plain¬ 
tiff for and in consideration of the said undertaking and promise of 
the defendant, did then and there undertake and faithfully promise 
to pay the defendant the sum of forty five dollars ($45.00) as the 
rental or lease price of said film, which sum the plaintiff actually 
paid to the defendant and which sum the defendant accepted as its 
full consideration by it to be received for the performance by it of 
its said contract. 

And the plaintiff further says and avers that after having entered 
into the aforesaid contract with the defendant, and relying fully 
upon the same, that he, the plaintiff, did proceed to widely 

4 advertise the coming to his said theatre of the said film, 
“Infatuation,” by posters placed conspicuously throughout 

the said City of Annapolis and by other advertising matter, and did 
expend large sums of money in so doing, the said posters and ad¬ 
vertising matter being sold to the plaintiff by the defendant for the 
purpose of advertising the showing and exhibition of said film “In¬ 
fatuation,” at the plaintiff’s said theatre on said New Year’s Dav, 
1919. 

And the plaintiff further avers and says that after the making of 
the above mentioned contract and as the time for the delivery of 
said film to him drew near, he made repeated requests and demands 
on the defendant that he deliver said film, and again and again re¬ 
minded defendant of the necessity of delivering said film in full, 
ample and sufficient time so as to permit it to be exhibited on New 
Year’s Day, 1919, and on each occasion was assured by the defendant 
that said film would be delivered in full, ample and sufficient time 
and that plaintiff need not worry or have any anxiety in respect to 
the delivery thereof; and further, that on the 31st day of December, 
1918, the plaintiff again called upon defendant to deliver said film 
and even offered to send a messenger to defendant to get same and 
defendant did then and there inform plaintiff that it was not neces¬ 
sary for plaintiff to send a messenger for said film, because, he, the 
defendant, would send said film to the plaintiff by a messenger. 

And the plaintiff further avers and says that from the date of the 
making of said contract above mentioned until the expiration of the 
time for the delivery of said film according to the terms of the 

5 said contract, that, he, the plaintiff, was at all times ready and 
willing to accept, receive and pay for said film, “Infatuation,” 

as he had undertaken and promised to do according to the terms of 
said contract, and yet the defendant, not regarding his said promises 
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and undertaking as in said contract provided, but contriving and 
intending to deceive and defraud the plaintiff in this behalf, did not 
nor would not deliver said film “Infatuation,” to the plaintiff as he 
had undertaken and promised in said contract as aforesaid set forth 
but wholly neglected and refused so to do. 

Whereby the plaintiff, by reason of the failure of the defendant 
to deliver said film as he had undertaken and promised as aforesaid 
and by reason of the consequent inability of plaintiff to take ad¬ 
vantage of the special circumstances and opportunity to exhibit said 
film “Infatuation,” on New Year’s Day, as hereinbefore set forth in 
detail, hath lost and been deprived of divers great gains and profits 
which might and otherwise would have arisen and accrued to him 
from the delivery to him of the said film “Infatuation” and the ex¬ 
hibition thereof, if the said — had been delivered as defendant in his 
contract had undertaken and promised; and plaintiff hath also 
thereby suffered great expense in connection with the aforesaid ad¬ 
vertisement and preparation made for the showing of said film at his 
said theatre, all to the damage to the plaintiff in the sum of one 
thousand dollars ($1,000.00). 

Wherefore, plaintiff claims the sum of one thousand dollars 
($1,000.00), together with the costs of this suit, 

2. The plaintiff, Philip Miller, sues the defendant, Pathe Ex¬ 
change, Inc., a corporation, for other money payable by the 
6 defendant to the plaintiff, for goods sold and delivered by the 
plaintiff to the defendant; and for work done and materials 
provided by the plaintiff for the defendant at his request; and for 
monev lent by the plaintiff to the defendant; and for money paid by 
the plaintiff for the defendant at his request; and for money re¬ 
ceived by the defendant for the use of the plaintiff; and for money 
found to be due from the defendant to the plaintiff on accounts 
stated between them. 

Wherefore, the plaintiff claims $1,000 besides costs. 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 


Affidavit. 

He ***** * 

State of Maryland, 

Anne Arundel County, to-wit: 

Philip Miller, being first duly sworn on oath deposes and says that 
he is the plaintiff herein and has personal knowledge of the matters 
herein stated. That the plaintiff herein is indebted to him in the 
full sum of $1,000. Said indebtedness arose as follows: 

Whereas, heretofore, to wit, in the month of December, 1918. the 
plaintiff was then and there and for four years had been and is now, 
engaged in the business of conducting a moving picture theatre 
under the name of the Republic Theatre in the City of Annapolis, 
State of Maryland, and by reason of said occupation, his said busi¬ 
ness and theatre had become widely known in said City of Annapolis 
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and had been largely and liberally patronized by the residents and 
inhabitants thereof and by the many visitors and sightseers 

7 habitually coming to said city by reason of its historical as¬ 
sociations and the establishment thereat of the United States 

Naval Academy; and whereas it was customary there on the first 
day of January, otherwise known as New Year’s Day, that the 2,000 
cadets and other officials and persons domiciled at the aforesaid 
Naval Academy be released from their regular duties and free to 
indulge in recreation and entertainment and receive their friends 
and acquaintances and entertain and amuse them and be entertained 
and amused; and whereas also many friends and acquaintances of 
said cadets and others stationed at said Naval Academy, habitually 
visited them on holidays and especially on New Year’s Day and also 
many visitors and sightseers habitually visited said City of Annap¬ 
olis on holidays and especially on New Year’s Day; and whereas 
also by reason of New Year’s Day being a holiday, many of the 
regular residents and inhabitants of said City of Annapolis would be 
free to indulge in entertainment and recreation; and wherea« the 
plaintiff, in the month of December 1918 and before the making 
of the contract hereinafter mentioned, desiring to take advantage 
of and profit by the reasonable prospect of the greatly increased 
number of persons in search of entertainment and amusement who 
would be present in the said City of Annapolis on New Year’s Day, 
1919, did then and there conceive the idea of running a special 
moving picture attraction at his said theatre, so as to draw a large 
proportion of those persons to his theatre in search of entertain¬ 
ment, amusement and recreation; the plaintiff avers that he did 
thereafter on to wit, the 28th day of December, 1918, arrange to 
enter into with the defendant the hereinafter mentioned contract to 
lease a certain moving picture film, known and called “In- 

8 fatuation”, for the purpose of showing same on the said New 
Year’s Day at his said theatre, and did then and there ex¬ 
plain and set forth to the defendant, before entering into the said 
contract, all of the above mentioned and foregoing facts and cir¬ 
cumstances as to the unusual opportunity offered to the plaintiff to 
draw a large crowd of persons to his said theatre on said New Year’s 
Day, 1919, and of his desire to have the aforesaid moving picture 
film “Infatuation”, for use for said purpose and object as a special 
moving picture attraction at his said theatre on said New Year’s 
Dav. 

The plaintiff further avers that thereupon, on to wit, the 28th day 
of December, 1918, the defendant, with full knowledge of all of the 
hereinbefore mentioned facts and circumstances as to the unusual 
opportunity offered to the plaintiff to draw crowds of patrons on 
said New Year’s Day, 1919, to his theatre, and well knowing the 
aforesaid purpose and object of the plaintiff to use the said moving 
picture film “Infatuation”, for said purpose, did then and there enter 
into a written contract with the plaintiff, said contract being dated 
to wit, December 28th 1918, Washington, D. C., and being duly 
executed and signed by the plaintiff and by the defendant, through 
its lawfully authorized agent, by the terms of which contract the 
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defendant, for and in consideration of the promises of the plaintiff 
hereinafter mentioned, did then and there undertake and faithfully 
promise to lease and rent and deliver to the plaintiff for exhibition 
purposes at the plaintiff’s said theatre, the moving picture film 
therein specified and named as “Infatuation”, said film to be de¬ 
livered to the plaintiff in full, ample and sufficient time so 

9 as to permit said film to be exhibited by the plaintiff in his 
said Republic Theatre on New Year’s Day, January 1, 1919 ; 

and the plaintiff for and in consideration of the said undertaking 
and promise of the defendant, did then and there undertake and 
faithfully promise to pay the defendant the sum of forty five dol¬ 
lars ($45.00) as the rental or lease price of said film, which sum 
the plaintiff actually paid to the defendant and which sum the de¬ 
fendant accepted as its full consideration by it to be received for the 
performance by it of its said contract. 

And the plaintiff further avers and says that after having entered 
into the aforesaid contract with the defendant, and relying fully 
upon the same, that he, the plaintiff, did proceed to widely adver¬ 
tise the coming to his said theatre of the said film, “Infatuation”, 
by posters placed conspicuously throughout the said City of Annap¬ 
olis and by other advertising matter, and did expend large sums 
of money in so doing, the said posters and advertising matter l>eing 
sold to the plaintiff by the defendant for the purpose of advertising 
the showing and exhibition of said film “Infatuation*, at the plain¬ 
tiff’s said theatre on said New Year’s Day, 1919. 

And the plaintiff further avers and says that after the making of 
the above mentioned contract and as the time for the delivery of said 
film to him drew near, he made repeated requests and demands on the 
defendant that he deliver said film, and again and again reminded 
defendant of the necessity of delivering said film in full, ample and 
sufficient time so as to permit it to be exhibited on New Year’s 
Day, 1919, and on each occasion was assured by the defendant that 
said film would be delivered in full, ample and sufficient time 

10 and that plaintiff need not worry or have any anxiety in 
respect to the delivery thereof; and further, that on the 31st 

day of December, 1918, the plaintiff again called upon defendant 
to deliver said film and even offered to send a messenger to defend¬ 
ant to get same and defendant did then and there inform plaintiff 
that it was not necessary for plaintiff to send a messenger for said 
film, because, he, the defendant, would send said film to the plain¬ 
tiff by a messenger. 

And the plaintiff further avers and says that from the date of 
the making of said contract above mentioned until the expiration of 
the time for the delivery of said film according to the terms of the 
said contract, that, he, the plaintiff, was at all times ready and will¬ 
ing to accept, receive and pay for said film, “Infatuation”, as he had 
undertaken and promised to do according to the terms of said con¬ 
tract, and yet the defendant, not regarding his said promises and 
undertaking as in said contract provided, but contriving and intend¬ 
ing to deceive and defraud the plaintiff in this behalf, did not nor 
would not deliver said film “Infatuation”, to the plaintiff as he had 
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undertaken and promised in said contract as aforesaid set forth, but 
wholly neglected and refused so to do. 

Whereby, the plaintiff, by reason of the failure of the defendant 
to deliver said film as he had undertaken and promised as aforesaid 
and by reason of the consequent inability of plaintiff to take advan¬ 
tage of the special circumstances and opportunity to exhibit said film 
“Infatuation”* on New Year’s Day, as hereinbefore set forth in de¬ 
tail, hath lost and been deprived of divers great gains and profits 
which might and otherwise would have arisen and accrued 
11 to him from the delivery to him of said film, “Infatuation”, 
and the exhibition thereof, if the same had been delivered as 
defendant in his contract had undertaken and promised; and plain¬ 
tiff hath also thereby suffered great expense in connection with the 
aforesaid advertisement and preparation made for the showing of 
said film at his said theatre. By reason wherefore, there is now due 
and owing bv the defendant to the plaintiff the full sum of $1,000 
exclusive of all set offs and just grounds of defense. 

PHILIP MILLER. 


Subscribed and sworn to before me this 25 day of March, 1919. 

[seal.] THOMAS 0. GOTT, 

Notary Public. 

Pleas. 

Filed May 29,1919. 

* * * * * * * 


1. For plea to each count of the plaintiff’s declaration, the defend¬ 
ant says it is not indebted as alleged. 

2. For a further plea to the defendant’s declaration and to each 
count thereof, the defendant says it did not promise as alleged. 

3. The defendant for a further plea to the plaintiff’s declaration 
and to each count thereof says that the contract referred to by the 
plaintiff was entered into with the defendant’s Washington branch; 
the said Washington branch had charge of leasing and distributing 
films for the territory covered by the District of Columbia, Maryland 

and Virginia; that films used for exhibition purposes, such 
12 as the one involved in this suit, are sent from one theater to 
another in said territory; that the said defendant’s Washing¬ 
ton branch had two copies of a certain moving picture film called 
“Infatuation,” and entered into a contract with the plaintiff for the 
use by the plaintiff for exhibition purposes on the 1st day of Janu¬ 
ary, 1919, of one of said films; that the film which this defendant 
contracted to send to the plaintiff for use on the said date developed 
various defects and imperfections, and not being in condition for ex¬ 
hibition. returned the same to New York for the purpose of recon¬ 
struction ; defendant further says that immediately upon discovering 
the defects in said film, the agent of this defendant advised the plain¬ 
tiff thereof, and offered in ample time and without extra charge to 
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furnish a motion picture film entitled “The Midnight Stage,” in all 
respects the equal of the said film entitled “Infatuation,” which said 
picture had not theretofore been exhibited and w T as therefore much 
more valuable for exhibition purposes, but the defendant declined 
to accept or exhibit the same. Defendant further says that the only 
other of the said films called “Infatuation” which this defendant 
had available for exhibition purposes by the plaintiff, had been 
rented under a contract to the Bluemouse Theater for exhibition at 
Baltimore for the 29th, 30th and 31st of December; that upon re¬ 
fusal of the plaintiff to accept the film entitled “The Midnight Stage” 
this defendant with the utmost diligence endeavored to secure the 
return of the film entitled “Infatuation” from the Bluemouse The¬ 
ater at Baltimore after its exhibition on the 31st of December, which 
would have been in ample time for exhibition purposes by the plain¬ 
tiff under its said contract; that notwithstanding diligent ef- 

13 forts on the defendant's part, the said Bluemouse Theater de¬ 
clined and refused to surrender the said film as required by 

its said contract and held it without right, and exhibited the same 
on the 1st day of January, 1919, thereby rendering it impossible for 
this defendant to furnish the same to the plaintiff; this defendant 
further says that it likewise made diligent efforts at its New York 
office to obtain another of the said films entitled “Infatuation” but 
there was none available for the purpose. This defendant further 
says that under the contract pursuant to which the said film entitled 
“Infatuation” was rented to the plaintiff it is specifically stipulated 
and agreed among other things as follows: 

“12. That the Distributor shall not be liable for any loss or dam¬ 
age resulting to the Exhibitor by reason of failure or delay in deliv¬ 
ering the films or advertising matter herein referred to, when such 
failure or delay is due to any order or decree of any Court, the rul¬ 
ing of any Censor or Board of Censors or other duly appointed au¬ 
thorities, delav or failure of performance by any common carrier, 
or failure of films or advertising matter in the custody or control of 
any other party to be delivered or returned to the Distributor in time 
for delivery hereunder or to be reforwarded as per Distributor's in¬ 
structions, or to strikes, lockouts, fire, floods, or to any other cause 
or causes whatsoever beyond the control of the Distributor.” 

The said contract further stipulates as follows: 

“Accepted, subject to conditions on hack hereof, strikes, fires, acts 
of God, or the public enemy, delays or failure of performance by any 
common carrier and all causes beyond our control.” 

That bv reason of the premises aforesaid, this defendant says that 
because of causes bevond its control it was unable to furnish the film 
entitled “Infatuation” to the plaintiff. 

Wherefore this defendant savs that the plaintiff ought not to have 
or maintain his action against this defendant. 

14 BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 
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Affidavit of Ezra R. Champion . 
******* 
District or Columbia, ss: 

I, Ezra R. Champion, on oath depose, and say that I am branch 
manager and agent of the defendant, the Pathe Exchange,-Inc., a 
body corporate, named as defendant in the suit at Law No. 62314, 
which has been commenced in the Supreme Court of the District of 
Columbia by Philip Miller; that I am familiar with the facts con¬ 
stituting the defense of the said Pathe Exchange, Inc., to the saijd 
suit; that the said defendant has a good, complete and perfect de¬ 
fense thereto and the facts consisting the said defense are as follows: 

That affiant as the branch manager and agent of the defendant at 
the City of Washington had charge of the leasing and distributing 
of motion picture films for the territory covered by the District of 
Columbia, Maryland and Virginia; that such films are used for ex¬ 
hibition purposes and are sent from one theater to another, or re¬ 
turned to the defendant's branch at Washington and then re-shipped 
for the purpose of exhibition; that defendant’s Washington branch 
had' two copies of a certain moving picture film called “Infatuation” 
and entered into a contract with the plaintiff for use by the plaintiff 
for exhibition purposes on the 1st day of January, 1919, of one of 
said films; that the film which this defendant contracted to 
15 send to the plaintiff on this date developed various defects and 
imperfections, and not being in condition for exhibition was 
returned to New York for the purpose of reconstruction. Affiant 
further says that immediately upon discovering the defects in said 
film, as the agent of the defendant, he advised the plaintiff thereof 
and offered in ample time, without extra charge, to furnish a motion 
picture film entitled “The Midnight Stage” in all respects the equal 
of the said film entitled “Infatuation,” which said picture had not 
theretofore been exhibited and was therefore far more valuable for 
exhibition purposes, but the defendant declined and refused to ac¬ 
cept or exhibit the same. Affiant further says that the only other of 
the said films called “Infatuation” which this defendant had avail¬ 
able for exhibition purposes had* been rented under contract to the 
Bluemouse Theater at Baltimore for exhibition on the 29th, 30th 
and 31st of December; that upon refusal of the plaintiff to accept the 
film entitled “The Midnight Stage,” this defendant with the utmost 
diligence endeavored to secure the return from the Bluemouse The¬ 
ater at Baltimore of the film entitled “Infatuation” after its exhibi¬ 
tion on the 31st of December, which would have been in ample time 
for exhibition purposes by the plaintiff under its contract; that not¬ 
withstanding diligent efforts on the defendant’s part, the said Blue¬ 
mouse Theater declined and refused to surrender the said film as re¬ 
quired by its contract and held it without right, and exhibited the 
same on the 1st day of January, 1919, thereby rendering it impos¬ 
sible for this defendant to furnish the same to the plaintiff. Affiant 
further states he made diligent efforts at the New York Office of the 

2—3606a 
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defendant to obtain another of the said films entitled “In- 
16 fatuation” but there was none available for the purpose. 

This affiant further says that under the contract pursuant to 
which the said film entitled “Infatuation” was rented to the plain¬ 
tiff it is specifically stipulated and agreed among other things as 
follows: 

“12. That the Distributor shall not be liable for any loss or dam¬ 
age resulting to the Exhibitor by reason of failure or delay in deliver¬ 
ing the films or advertising matter herein referred to, when such fail¬ 
ure or delay is due to any order or decree of any Court, the ruling of 
any Censor or Board of Censors or other duly appointed authorities, 
delay or failure of performance by any common carrier, or failure 
of films or advertising matter in the custody or control of any other 
party to be delivered or returned to the Distributor in time for deliv¬ 
ery hereunder or to be reforwarded as per Distributor’s instructions, 
or to strikes, lockouts, fire, floods, or to any other cause or causes 
whatsoever bevond the control of the Distributor.” 

t. 

The said contract further stipulates as follows: 

“Accepted, subject to conditions on back hereof, strikes, fires, acts 
of God, or the public enemy, delays or failure of performance by any 
common carrier and all causes bevond our control.” 

Affiant further says that by reason of the premises and because of 
causes beyond defendant’s control, as under the said contract stipu¬ 
lated and agreed, it was unable to furnish the film entitled “Infatua¬ 
tion” to the plaintiff. 

Affiant accordingly on oath says that the defendant is not in¬ 
debted to the plaintiff in the sum claimed in and by his declaration 
or in anv sum whatsoever. 

EZRA R. CHAMPION. 

Subscribed and sworn to before me this 27th dav of — A. D., 
1919. 

[seal.] LLOYD A. DOUGLASS, 

Notary Public, D. C. 


17 Joinder of Isstie. 

Filed June 13, 1919. 

* * * * * * * 

The plaintiff joins issue on the first plea of the defendant filed 
herein. 

The plaintiff joins issue on the second plea of the defendant filed 
herein. 

The plaintiff joins issue on the third plea of the defendant filed 
herein. 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 
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Memorandum. 

June 17, 1920.—Verdict for plaintiff for $400.00. 

Motion for New Trial. 

Filed June 21, 1920. 

******* 

Now comes the defendant and moves the Court to set aside the 
verdict rendered in the above entitled cause and grant a new trial 
upon the following grounds: 

1. The verdict was contrary to the evidence. 

2. The verdict was contrary to the weight of the evidence. 

3. The verdict was contrary to law. 

4. Because of refusal of the Court in granting the prayers offered 
by the defendant. 

5. Because of errors committed by the Court in admitting and 
excluding the testimony over the objection of the defendant. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 


18 IT. Winship Wheatley, Esq., 
Attorney for Plaintiff, 

Washington, D. C. 


Take notice that the foregoing will be called for hearing on the 
25th day of June, A. D., 1920. 

BRANDENBURG & BRANDENBURG. 

Attorneys for Defendant. 


Supreme Court of the District of Columbia. 

Monday August 9, 1920. 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. 


******* 

The motion of defendant for a new trial filed herein having here¬ 
tofore been argued and submitted to the Court, it is considered that 
said motion be, and the same is hereby overruled and judgment on 
verdict is ordered. 

Therefore it is considered that the plaintiff herein recover of de¬ 
fendant the sum of Four hundred dollars ($400.00) with interest 
thereon from this date, for his damages aforesaid assessed, together 
with the costs of suit, to be taxed by the Clerk, and have execution 
thereof. 
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From the foregoing judgment the defendant by its Attorney in 
open Court, notes an appeal to the Court of Appeals of the District 
of Columbia, and the penalty of a bond on said appeal to operate 
as a Supersedeas is hereby fixed in the sum of Six hundred dollars 
($600.) or for costs in the sum of One hundred — ($100.). 

Memoranda. 

August 12, 1920.—Supersedeas Bond ($600) approved and 
filed. 

19 September 2, 1920.—Time to submit Bill of Exceptions 
extended to and including October 1, 1920. 

September 22, 1920.—Bill of Exceptions submitted. 

Supreme Court of the District of Columbia. 

Monday February 21, 1921. 

Session resumed pursuant to adjournment, Mr. Chief Justice Mc¬ 
Coy presiding. 

By Justice Hitz. 

******* 

The Court having this day signed the Bill of Exceptions heretofore 
submitted herein, now orders the same of record as of the time of 
the noting thereof at the trial of this cause. 


Assignment of Errors. 

Filed Februarv 26, 1921. 

ts / 

******* 


Comes now the defendant and assigns the following errors as 
having been made by the Court herein: 

1. In refusing to exclude the testimony offered by the plaintiff as 
to why he particularly desired the picture Infatuation on New Year’s 


Da y. 

2. In refusing to instruct the jury to return a verdict in favor of 
the defendant on the ground that there was no sufficient proof of 


damages which could be submitted to the jury. 

3. In overruling the defendant’s motion that the jury be 
20 instructed to return a verdict for the defendant because of 


provision 12 and the provision in red ink printed on the face 
of the contract. 


4. In refusing to grant the first and third prayers offered by the 
defendant that the defendant was relieved from liability under its 
contract with the plaintiff if the jury found that the defendant 
was unable to furnish the film Infatuation from anv cause bevond 

•/ v 

its control, as provided therein. 
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5. In refusing to grant the second prayer offered by the defendant 
that it is not the duty of the defendant to check up or verify the 
dates specified by exhibitor as those upon which it desires to exhibit 
the films for the purpose of determining whether the dates specified 
are those upon which an exhibitor may lawfully give an exhibition. 

6. In refusing to grant the fourth prayer offered by the defendant 
to the effect that the defendant was not derelict in its duty to the 
plaintiff in not having the second of the two films of Infatuation 
censored, provided the jury further found that such film might have 
been censored in time for exhibition but for its destruction. 

BRANDENBURG & BRANDENBURG, 

Attorneys for Defendant. 


Designation of Record. 

Filed February 26, 1921. 

* * * * * * * 

The Clerk of said Court will please insert in the record the follow¬ 
ing: 

1. Declaration. 

2. Pleas. 

3. Joinder of Issue. 

21 4. Verdict. 

5. Motion for new trial. 

6. Memo. Motion for new trial overruled & judgment. 

7. Appeal; bond. 

8. Bill of exceptions. 

9. Assignments of error. 

10. This designation. 

BRANDENBURG & BRANDENBURG, 

Attorney- for Defendant. 


22 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, Morgan H. Beach, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
1 to 21, both inclusive, to be a true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
is made part of this transcript, in cause No. 62314 at Law, wherein 
Phillip Miller is Plaintiff and Pathe Exchange, Inc., a Corporation, 
is Defendant, as the same remains upon the files and of record in 
said Court. 
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In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 5th day of April, 1921. 


[Seal of (he Supreme Court of the District of Columbia.) 

MORGAN H. BEACH, 

Clerk. 

E. W. 


23 In the Supreme Court of the District of Columbia. 

No. 62,314. Law. 

Phillip Miller, Plaintiff, 
vs. 

Pathe Exchange, Defendant. 

Bill of Exceptions. 

Be it remembered that at the trial of this cause before Mr. Justice 
Hitz and a jury begun on the 16th day of June, and concluded on 
the 17th day of June, 1920, before the jury retired to consider their 
verdict, the plaintiff to maintain the issue on his part joined offered 
as a witness, Phillip Miller, who testified in substance as follows: 

Prior to December, 1918, and January, 1919, the plaintiff was 
engaged in conducting a moving picture theater, under the name of 
the Republic Theater in the City of Annapolis; that the cadets, 
about two thousand, were released on New Year’s day, but not per¬ 
mitted to leave Annapolis, so that New Year’s Day was one of the 
best days in the year for his business and he had every reason to 
expect with proper showing and proper picture to run to capacity 
houses from morning until night. 

The defendant is the distributor of moving pictures, leasing films 
to persons conducting a theater similar to that of the plaintiff. That 
the plaintiff had at various times leased films from the defendant 

and that the ordinarv cost therefore was between twelve-and-a-half 

%) _ 

and fifteen dollars per day. On December 19, 1918, the plaintiff 
went into the defendant’s place of business in Washington and 
told them the facts as above stated and emphasized particu- 
25 larly that he had every reason to expect a crowded house from 
morning until night on Jan. 1st, following, and told them 
that he wanted a picture that would suit his audience and be an 
attraction for them. The man with whom such work was done was 
called a booker and he explained to the booker, Joe Kushner, the 
above facts and Kushner told him if he wanted a real picture he 
would have to pay real money for it. The plaintiff said that that 
was all right and they thereupon agreed to the picture Infatuation, 
for which the defendant signed a contract and gave him a check 
on the spot for $45.00. The plaintiff also paid to the defendant the 
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PATHlS EXCHANGE, INC., ETC., VS. PHILIP MILLER. 

sum of $4.30 for advertising matter for said picture and took the 
advertising matter away with him to exhibit in front of the theater 
in advance of the exhibition. The contract was then offered in evi¬ 
dence by the plaintiff and is in words and figures as follows (insert 
contract). 


(Here follows reproduction of Pathe Exchange contract No. 1507, 

marked pages 24 and 24a.) 


During the course of the witness’s direct examination, he was 
asked if he told the defendant at the time he entered into the con¬ 
tract why he particularly desired the picture Infatuation, to which 
question the defendant objected on the ground that the same was 
irrelevant and immaterial. The objection of the defendant was 
overruled to which ruling of the court the defendant duly excepted 
and said exception was duly noted on the minutes of the court. The 
witness in answering the question, testified that he told the defend¬ 
ant on the day that he entered into the contract, and at the same 
lime, that he wanted something that would suit the tastes of the 
midshipmen, that he expected a large crowd of midshipmen on that 
day and the peculiar conditions in Annapolis, which gave him rea¬ 
son to believe that with the proper picture, he could have a capacity 
business. Witness further testified that he advertised the said pic¬ 
ture by placing posters and photographs about his establish- 
20 ment, also by exhibiting a slide on the screen in his theater 
and inserting an advertisement in the newspaper three or 
four days before the exhibition. On the 31st day of December, he 
had occasion to call the office of the defendant on the telephone 
about another film, and asked how the film Infatuation was going 
to be shipped to him for the following day, as he expected to open 
his theater about 10 o’clock in the morning and wanted to get it as 
soon as he could. The booker told him, in substance, that he did 
not know how it would be shipped, but he would 1 get the picture 
from Baltimore and not to worry about it as it would be all right. 
About 2:30 in the afternoon he again called up and told the booker 
that he wanted to be sure that he was going to get it and asked how 
it was going to be sent and then said how about me sending for it 
and Kushner said he would get it by messenger. The booker told 
him that he need not send a messenger, that he need not worry or 
concern himself about it whatever and that the defendant would 
send it down by messenger. Plaintiff said further that he felt 
ashamed to call up about it again, having had these assurances about 
it, but about 8 o’clock, that night, he received a telephone call from 
the defendant’s Washington office telling him that he could not get 
the film Infatuation. Defendant offered him at the same time some 
picture with Frank Keenan," in the Midnight Stage, which he de¬ 
clined to accept stating to the defendant’s agent that Frank Keenan 
did not take in his town. The next morning, witness got into 
Washington very early. He found none of the houses open, with 
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the exception of the defendant’s. He got at the defendant’s office 
about seven o’clock, and saw Mr. Kushner; that he was carried to 
the office by an expressman as it was raining that morning. Kush¬ 
ner again offered him Frank Keenan in the Midnight Stage, and 
the plaintiff told Kushner that the picture did not take in 

27 his town. Witness went to another exchange, where he got 
a picture called The Common Cause, which was a War pic¬ 
ture and one that would not draw as well at Annapolis as Infatuation 
and not at all desirable for that day, but the best witness could do, 
for which he paid $75.00 for one day’s exhibition. That he did not 
get this picture until about 11:30, that he did not get home until 3:00 
o’clock, that he was not able to open up his show until about 3:30; 
that he had no opportunity of advertising the picture which he had, 
and that the people had swarmed about his place all day and left in 
disappointment, because he could not exhibit the picture advertised. 
The witness further testified that the seating capacity of his theater 
was 600 standing and 582 sitting, and he intended, and had ex¬ 
pected to give five or six exhibitions of the film, Infatuation, on the 
1st of January, beginning in the morning and running until late 
in the evening. That the probability was that he would have 
capacity houses, as it was a holiday and the picture had been well 
advertised. That his actual admissions on January 1st, were be¬ 
tween four and five hundred. That his charge for admissions on 
that day for Infatuation would have been twenty-five cents, but for 
The Common Cause he could only get fifteen cents and tha* some 
people walked away from his theater after having seen the change 
in the advertising matter. On cross-examination, witness testified 
that there were two large and one small theater in Annapolis, in¬ 
cluding witness’s place. That the midshipmen were not allowed 
out at night and the same would have been true if he had been 
exhibiting Infatuation; that $45.00 was a high price for pictures, 
but that he had paid as much as $50.00 per day for them; that on 
January 1st, he actually opened his theater between three and three 
thirty in the afternoon. That he was unable to say 90% of the 

theaters throughout the United States did not take in 5% of 

28 their gross receipts up to 2:30 o’clock in the afternoon, but 
he did not think this was true in Annapolis. Kushner told 

him why he could not get the picture that night; that he knew the 
picture was being advertised in the Baltimore papers to be shown 
at the Blue Mouse. On re-direct examination, the witness testified 
that he had no automobile expenses in Washington, as he was carried 
around in a truck. Plaintiff then rested. 

This was substantially all of the testimony taken on behalf of the 
plaintiff in the case in chief whereupon the def-ndant moved that 
the jury be instructed to bring in a verdict in favor of the defend¬ 
ant on the ground that there was no sufficient proof of damages 
which could be submitted to the jury and also because of provision 
12 and provision in red ink printed on the face of the contract. 
Thereupon counsel for the plaintiff asked the witness what expenses 
he had incurred for advertising, to which he replied that he had 
an add in the newspaper and that the cost was about fifty cents an 
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inch. The court thereupon overruled the motion, to which ruling 
of the court the defendant duly excepted and said exception was 
noted on the minutes of the court. 

(Here follows reproduction of Pathe Exchange contract No. 1504, 

marked page 29.) 

30 Thereupon, to maintain the issues on its part joined, the 
defendant offered as a witness Joseph Kushner who testified 

that he was a booker employed by the defendant company; that he 
was familiar with the controversy here involved; that the defendant 
had two prints of the film entitled “infatuation”; that on the 17th 
day of December, 1918, Arthur Price of the Bluemouse Theatre in 
Baltimore came to the office of the defendant and in the presence of 
the witness handed Mr. Champion a contract in triplicate prepared 
by defendant’s representative in Baltimore, a Mr. Frederick, with 
the Bluemouse Theatre for the lease of one of the films of “Infatua¬ 
tion” for the 29th, 30th and 31st day of December, which was a 
duplicate form of the contract used with the plaintiff; that in this 
contract Mr. Price had inserted a clause permitting a three day 
extension at $50.00; that Mr. Champion declined to consent to this 
extension at the rate stated and that upon Mr. Champion’s refusal 
to consent to this extension at the rate stated, Mr. Champion stated 
he would tear up the contract and make a new one for three days 
only; that thereupon the witness filled in a contract with the said 
Bluemouse Theatre; that Mr. Price gave as the dates on which he 
desired to lease the film December 29th, 30th and 31st; that these 
dates were thereupon inserted in the contract in the presence of Mr. 
Price, after which the contract was signed by Mr. Price; the original 
of said contract was thereupon offered in evidence and is as follows: 

The said contract contained the same provisions on the back 
thereof as Exhibit “A” hereinbefore set forth. 

31 That neither Mr. Champion nor the witness had anything 
to do with the fixing of the dates; that they were given by 

Mr. Price; that the defendant never does fix the dates as it is always 
the duty of the exhibitor to state the dates on which he desires to 
exhibit a picture; the witness thereupon stated that this contract was 
executed in triplicate, carbon copies being used; that one copy is 
retained by the Washington office, one copy sent to the New York 
office, and one copy to the exhibitor; that in this case one copy was 
mailed to Mr. Price; witness thereupon stated that in order for the 
defendant to determine whether a film is available for leasing pur¬ 
poses it maintains a booking sheet giving the dates of the month, 
but not the days of the week; that the dates on which an exhibitor 
desires to use a film are entered on this booking sheet so there shall 
be no conflict in dates; a copy of the said booking sheet was offered 
in evidence. It had blank spaces for each day of the month, and 
the dates on which an exhibitor desires! to use a film are entered 
on this booking sheet, so as to prevent a conflict in dates; it made 
no reference to the days of the week, as Sunday, Monday, etc., but 
simply showed the day of the month. 

3—3606a 
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32 The witness stated that the other of the two films in the 
control of the defendant company for this territory was being 

exhibited during Christmas week at the Rialto Theater in Washing¬ 
ton ; that on Thursday of Christmas week, the 26th of December, 
one reel of the film became injured making it impossible or dangerous 
to continue using it; the spro-ket holes were torn which allowed the 
film to get off of the machine thereby running danger of fire and 
explosion; the witness testified that these films are extremely fragile 
and often a long exhibition might cause injury to the film which 
would result in it becoming short; that some times a film 1,000 feet in 
length after a few exhibitions will be so injured as to be reduced to 
500 feet; that this does not happen often but it does happen; that 
as the film had been injured it had to be returned to the factory at 
New York for reconstruction. 

Witness thereupon stated that on December 31st, Price called at 
the Washington office in the morning and witness asked him to he 
sure to return the film promptly to Washington that night as it was 
to be exhibited next day by Mr. Miller at Annapolis; that Price re¬ 
fused to surrender it, stating he had arranged for three additional 
days and was going to keep it; that after Price left, witness tele¬ 
phoned to Mr. Frederick, the Baltimore representative of the de¬ 
fendant, directing him to get the picture after the last performance 
of the 31st of December; that if necessary to try to get a policeman 
to get the film; that as it was always the desire of the defendant to 
satisfy its various customers, the witness immediately telephoned to 
Mr. Champion, the manager of the local office, who was then in New 
York, requesting if possible to get another print of Infatuation for 
use at Annapolis or as a substitute for the one at the Blue- 

33 mouse; that witness 'phoned to the Philadelphia and Pitts¬ 
burgh branches in an effort to get said film but without 

success. 

That he expected all that day either that Price would surrender 
the film or he would get one from some other city, and not having 
succeeded he called up the plaintiff about eight o’clock that night 
and told him he could not secure it; that he thereupon offered to 
give Mr. Miller, free of charge, Frank Keenan in the Midnight Stage, 
a picture which had never been released for exhibition purposes; 
that a picture that never has been released for exhibition purposes 
as a rule is more valuable than one that has been, also to give him a 
later date on Infatuation without charge, but Mr. Miller refused. 
The next morning Mr. Miller called at the office about seven o’clock 
when witness renewed his offer, but the plaintiff refused to accept it. 

The witness further stated that Mr. Price did bring to Washington 
from Mr. Frederick a contract in triplicate for December 29th, 30th 
and 31st containing a privilege of renewal for three days; that he 
some times leased pictures for three days only, and some times for 
three days with a privilege of renewal, or for six days with a 
privilege of surrendering in three days; that the defendant there¬ 
upon offered in evidence a contract between Mr. Price and the de¬ 
fendant dated September 25th for “Twin Pawns three days with an 
option to play a week at $200.00”; a contract dated December 2d 
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between the same parties for a “Woman of Pleasure for week of 
Dec. 8. If above house will play the above for only three days, 
price will be $125.00.” Contract dated January 28, for “Damsel in 
Distress 3 days” and contract dated December 26 for “My Husband's 
other Wife” containing a provision “Three days with the privilege ot 
a week,” all of said contracts so far as the printed matter 

34 being the same as the contract with the Bluemouse Theater 
for the said film Infatuation. 

The witness thereupon testified that the said Price did not pay tor 
the picture in one payment but paid $150.00 on January 8, 1010 
in accordance with the contract and that as a result ot compromise 
with Mr. Champion, a balance of $75.00, plus $2.00 war tax was 
paid on February 7, 1919. 

On cross-examination, the witness testified that he did not have 
the original booking sheet called for bj T the subpoena duces tecum but 
that the same was lost, doubtless at the time of the removal of their 
office to their present location; furthermore they did not retain the 
same in their files after a couple of months have elapsed; while the 
defendant had two copies of the film Infatuation, only one had been 
passed by the censors in Maryland; that they did not understand at 
that time that under the laws of Maryland it was necessary to have 
each print of a film censored; that he understood that if the censors 
directed any change in the print submitted for their exhibition, like 
changes would have to be made in the copies and that would be a 
sufficient compliance with the Maryland authorities; that the film 
which was exhibited at the Bluemouse had been censored, but that 
the other one which had been available and which was damaged at 
the Rialto had not been censored by the Maryland authorities; that 
under the circumstances the defendant would have sent an un-. 
censored film to the plaintiff for purpose of exhibition on January 
1st, had it not been destroyed, and would have run the chances of 
paying the small fine which would have been imposed; this is on the 
assumption that we had known that this constituted a violation of 
the law, and which we did not know at the time and did not 

35 become advised thereof until much later; witness was then 
asked why he talked to Price on December 31st about the 

surrender of the film to be sent to Mr. Miller, and he stated he did 
so because he did not want any delay whatever in connection there¬ 
with, nor did he want to disappoint Mr. Miller; that in the regular 
course of events, he expected that the film would have been sur¬ 
rendered, by Price on the night of the 31st, which was ample to have 
sent it to Washington, defendant’s local office, and then be sent by 
messenger by the local office to Miller for exhibition on the morning 
of January 1st; that an automobile express runs nightly from Balti¬ 
more and to Baltimore bringing and carrying films to be used on 
the day of the arrival of the truck; that he did not advise Miller of 
the destruction of the other film because he expected that Price would 
surrender his film in accordance with his contract, which would have 
been in ample time to have enabled him to have delivered it to the 
plaintiff. 

On re-direct examination, witness testified that it only takes about 
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two hours for a long film to be censored and if the other film had not 
been injured, it would have been censored in ample time. 

36 The defendant further to maintain the issues on its part 

joined offered the deposition of Louis Frederick taken at 
Baltimore pursuant to stipulation because of illness of the witness. 
He thereupon testified in substance as follows: 

That in December 1918, he was employed by the Pathe Exchange 
as a salesman and Baltimore representative; that while so employed, 
about the middle of December, the 15th or 16th, he went to see 
Arthur B. Price at the Blue Mouse Theatre in Baltimore with refer¬ 
ence to the picture called “Infatuation”; that it was about eleven 
o’colck at night when he talked with Price, who wanted the picture; 
that he made out a contract for three days for $150.00, and when he 
handed it to Price the latter said “now you put in if exhibitor wants 
to use it additional three days, $50.00 shall be paid more”; that he 
did not agree to this because he, witness, was supposed to get $100.00 
for additional three days on instructions from Mr. Champion (plain¬ 
tiffs moved to strike out “on instructions from Mr. Champion”); 
that he and Price argued for a while, and then Price told him he was 
going to Washington the next day and that it would be all right 
for him to put it in, as he could swing Mr. Champion to obtain that 
contract; that he told Price if he had the power to get Mr. Cham¬ 
pion to O. K. the contract, that left him out, so he tore the contract 
of which there were three copies off his pad, and handed them to 
Price; that Price put them in his pocket; that he knows they were 
delivered to Mr. Champion because Mr. Champion called witness, 
lo which answer objection was made by plaintiff; witness’s attention 
was called to Price’s s'atement that he had never done any business 
with a salesman, to which witness replied that Mr. Price is entirely 
wrong because I did a lot of business with him as a salesman; 
.”7 that Price had bought pictures from the Pathe Exchange 
for a period of three days, one of which was Fannie Ward in 
the “Narrow Path”; that he has never bought any for less than three 
davs; that thereafter Feldstein succeeded witness as feature salesman 
and witness booked short stuff, single reel comedies for three days a 
week, for which Price had a standing order; that the original order 
with Mr. Price for “Infatuation” was made in the lobby of the 
Blue Mouse Theatre, Baltimore, Maryland; witness’ attention was 
called to Price’s statement that he never saw this particular contract, 
to which witness stated there were enough witnesses in the lobby; 
that he, witness, wrote out this contract for “Infatuation” in the 
lobby of the theatre in the presence of Mr. Price; that Mr. Price gave 
him ihe dates and he wrote down the date that he gave; witness’ 
attention was then called to Price’s statement that he had no deal¬ 
ing with Lou Frederick with reference to this or any other picture, 
to which witness replied “I don’t know why he should say such a 
thing for the reason that he, Mr. Price, knew that if he wanted to get 
anything in pictures, he had to get in touch with the Baltimore 
representative of the Pathe Exchange, as the Baltimore represent- 
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ative makes the price and witness was such representative; that in 
this instance, he, witness, went to Mr. Price, for the purpose of 
negotiating this particular contract with him. 

On cross-examination the witness testified that he had been em¬ 
ployed by the Pathe Exchange about two years; that he was shipping 
clerk at first, and became a salesman in October, 1918; that since 
that time he has devoted his entire time as salesman for the Pathe 
Exchange, seeing a varying number of men each day, sometimes 
five or ten, sometimes only one; that he does not know what dates 
he wrote into the Price contract as they were given him by Mr. 
Price; that he knew moving pictures did not run in Baltimore on 
Sundays, and if he had looked at the calendar, but Mr. Price 

38 gave him the dates and he knew also that moving pictures 
did not run on Sunday; that Mr. Price gave him the dates 

here in Baltimore and witness did not look at a calendar, so he, did 
not know Price had made a mistake in asking for Sunday; that 
he does not know where the contract he made for Mr. Price is now, 
as Mr. Price took it over to Mr. Champion and he has never seen it 
since; that two carbon copies were made of the contract; that in 
making contracts all carbon copies go over to be 0. K.’d by the 
branch manager, and after he 0. K.’s, one copy goes back to Balti¬ 
more, one stays at the Washington office, and one copy goes to the 
New York office ; that he gave Mr. Price all three copies of this con¬ 
tract, because one copy alone is no good; that this contract was for 
three days, “with additional three days at fifty dollars” written into 
the contract; that Mr. Price keeps a booking sheet; that when he 
booked the picture for Price he himself did not know whether the 
dates were 0. K. and they were put in subject to confirmation by the 
Washington office; that because it is necessary to have them con¬ 
firmed the contract goes over to Washington; that he sold Mr. Price 
the picture of Fannie Ward in the “Narrow Path”, which he played 
three days, when he started selling in November, 1918; that this 
was before the contract for “Infatuation”. 

On re-direct examination the witness testified that he is not now 
employed by the Pathe Exchange, having ceased to be employed by 
them last March; that he had nothing to do with the booking of the 
picture “Infatuation” with Mr. Miller at Annapolis; that on the 31st 
of December, 1918, he called on Mr. Price about the picture “Infatua¬ 
tion”, and Mr. Price told him he had an agreement with Mr. 
Champion for an option of another three days, and there was no way, 
he claimed, to get that picture away from him, because he had that 
option on it; that the purpose of witness’s call on Price was that the 
Washington booker had called to him to see that the picture 

39 went to Mr. Miller the night of the 31st, because if Mr. Price 
had made that mistake, then it was up to Mr. Price to suffer 

for it, not Mr. Miller; that he, witness, told the Washington booker 
to get a print from New York or Philadelphia and let Mr. Miller 
have it, since Mr. Miller had booked it for that day, and it was Mr. 
Price’s fault on account of giving the wrong dates; that Mr. Price 
would not surrender the film. 

On re-cross examination the witness testified that it was after sup- 
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per on the 31st of December, 1918, that he saw Mr. Price; that wit¬ 
ness received a call from the Washington office about 11.00 A. M. of 
the 31st and witness then talked with Price over the telephone in the 
morning of that day about the mix-up and Price said he would not 
give up the picture; that lie took no action to get the picture from 
him, in view of the fact that Price claimed he had an option on the 
whole week and he had to see him first as he was not a lawyer and 
did not know the law and did not know what to do; that he has 
never sued Mr. Price for having kept this picture over its time, nor 
has he heard of suit being brought by the Pathc Exchange against 
him in Baltimore or elsewhere for keeping the picture longer than his 
contract time; that Mr. Price paid the Pathe Exchange the usual 
price for the picture for the first three days, but for the last three 
days he did not, and so far as witness knows, Price paid $75.00 for 
the last three days. 

40 Thereupon the defendant to further maintain the issues 
on his part joined offered as a witness Ezra R. Champion, 

who testified as follows: 

That he is the manager of the Washington branch of the defend¬ 
ant company, having within its territory the District of Columbia, 
Maryland, Virginia and West Virginia, and has been manager for 
the period of two years; that he is familiar with the contract with 
Mr. Price of the Bluemouse Theater in Baltimore, in connection with 
the lease of a film entitled Infatuation; that his first knowledge of the 
desire of Price to secure this film was on or about the morning of 
December 17, 1918, when Mr. Price called at his office with a con¬ 
tract in triplicate which had been prepared by a Mr. Frederick, the 
Baltimore agent and salesman of the defendant who was in the 
employ of the witness; that there were in the office at the time Mr. 
Kushner, the booker of the defendant, Mr. Price and the witness. 
Mr. Price handed witness a contract in triplicate for the lease of a 
film entitled Infatuation for December 29th, 30th and 31st, with a 
provision written in it for the right to play it an additional three 
days for $50.00; that witness discussed the matter with the said Price 
and told him that he would not give the privilege of extension for 
any such price. He said “Cross it off then,” referring to the privilege 
of extension, and I said “We’ll do better than that, we’ll tear it up 
and draw another contract”; that Price consented to this, whereupon 
witness tore up the contract and Mr. Kushner in the presence of 
witness filled in in triplicate a contract with Mr. Price of the Blue- 
mouse Theater, and after it had been filled in, passed it over to wit¬ 
ness, and witness asked Mr. Price what dates he desired the film, 
and he said December 29, 30th and 31st, 1918; that the witness 
thereupon wrote these dates into the contract; that after so 

41 doing, Mr. Price signed the contract and left the office; that 
witness had no other agreement verbally or otherwise than 

that set forth in the written contract which has been offered in evi¬ 
dence. Furthermore it is a strict rule and instructions to all em¬ 
ployees that nothing is considered or recognized which is not abso¬ 
lutely placed in writing in the contracts; that neither witness nor 
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any of his employees had anything to do with fixing the dates but 
relied upon the dates furnished by the exhibitor; that the dates 
written on this contract were those given by Mr. Price. 

Witness further stated that his office had two prints of the film 
Infatuation; that the other of the said films during the exhibition 
at the Rialto Theater in this city one reel was destroyed on Thursday 
of Christmas week, making the print absolutely worthless for exhibi¬ 
tion purposes and it was thereupon returned to New York for re¬ 
construction ; that witness did not have the booking sheets for Janu¬ 
ary 1919 as the same were probably lost in moving, but in any event, 
no effort is made to preserve them. 

Witness stated that on a number of occasions he offered to re¬ 
turn the money paid by the plaintiff to the witness at the time of 
signing the contract for Infatuation, but that the plaintiff had de¬ 
clined to accept the same; that he made this offer on a number of 
occasions and again today through his attorney in open court, and 
the money is now deposited in the registry of the court. 

Witness testified that had Mr. Price of the Bluemouse Theater 
complied with his contract there was ample time for the return of 
the film Infatuation after exhibition on December 31st so that it 
could have been delivered at the Washington office and then trans¬ 
ferred by messenger to Mr. Miller at Annapolis. 

On cross-examination, the witness testified that he is aware 
42 of the fact that motion picture shows are not permitted on 
Sundays in the City of Baltimore; that at the time the con¬ 
tract with the Bluemouse Theater was signed he did not know that 
December 29th was a Sunday; that he took no consideration at the 
time of the days of the week, but simply entered in the contract the 
dates given by Mr. Price as he does with all other exhibitors. Witness 
stated he had been paid $150.00 by Price in accordance with the 
contract and later on $75.00 in addition for the three additional 
days and $2.00 war tax. The witness’ attention was then called to 
the eighth paragraph of the notes on the back of the contract and 
asked why it was he took $75.00 inasmuch as he had the right to 
charge $70.00 for each day each reel is withheld, that is $50.00, 
the proportionate rental price and $20 liquidated damages, to which 
the witness replied as Mr. Price had already stole the print 
the extra time he made the best settlement possible and agreed to 
take $75.00 in settlement. Witness further testified that he made 
repeated efforts to return the money paid by the plaintiff and it 
had been repeated today, but the plaintiff had declined to accept 
it; that he had today deposited with the Clerk of the Court $50.00. 
Witness was then asked whether or not a W. G. Gott had not in writ¬ 
ing demanded satisfaction of the plaintiff’s claim and notified him 
unless it was settled he would bring suit; witness stated he believed 
he had received such a letter and sent it to New York. He stated his 
instructions are always to handle legal matters through the home 
office. 

Witness stated that an auto truck leaves Baltimore about one 
o’clock every morning, it may vary twenty-five minutes either way. 
This auto carries nothing but films; it is in the nature of a film 
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express; after exhibitions in Baltimore the various films are de¬ 
livered to Palmer & Holman’s from where they are sent bv express 
to Washington, where they are delivered about four o’clock 

43 in the morning to the distributing offices, including our 
own; there is an iron clad rule on the part of all exhibitors 

as a part of their contract that they deliver the film immediately 
after the last exhibition at the designated office; this express takes 
films back from Washington for delivery in Baltimore on its return 
trip to be played in Baltimore on the date of delivery; that in the 
ordinary course of events, had Price complied with his contract and 
returned the film to the Baltimore office, it would have been returned 
to Washington in time on the morning of January 1st to have enabled 
the defendant to have sent it to Annapolis by messenger, which 
is only about an hour and a half by travel from Washington, and 
to have been exhibited by the plaintiff in accordance with his con¬ 
tract; that there was ample time for this and there is nothing un¬ 
usual in this manner of booking films for exhibition in one place one 
day and at another city for another day, which is the system through¬ 
out the country; that frequently these films are routed from Washing¬ 
ton to cover six, eight and ten different cities, never being re¬ 
turned to Washington until after exhibition at the last point, the 
film being forwarded by the various exhibitors in accordance with 
instructions to the next point; for instance a film might be exhibited 
at Richmond today, and then shipped to Petersburg for the following 
day, and possibly to Hopewell for the next day, the time always being 
figured to allow common carriers to deliver; sometimes where a city 
is some distance they allow for shipment a day or more in accordance 
with the distance to be covered. 

Witness further testified that while they use a truck between 
Washington and Baltimore because they are two large cities, in most 
instances parcel post is used. Witness stated that there was ample 
time for the transmission of the film after the exhibition on the 
evening of December 31st by the Bluemouse Theater to return 

44 it to Washington and have it delivered to the plaintiff in time 
for exhibition on January 1st. In the case of a serial some 

times it is routed to as many as fifteen theaters and they depend 
entirely upon the exhibitors to carry out shipping instructions, and 
that the exhibitors always carry out the shipping instructions, other¬ 
wise somebody has a dark house, and none of the exhibitors want to 
have a dark house. 

Witness further testified that he was not familiar at the time with 
the requirements of the Maryland law’s that every print of a film had 
to be censored; that the law’s are being frequently changed; that 
he did not become acquainted with the situation until subsequent to 
January 1, 1919, w’hen his company was fined $25.00 in Maryland 
because a print of a picture which had been censored was exhibited 
without its being reviewed; that since such time every copy made 
of a film for use in Maryland is now being reviewed by the 
censors and that the changes had been made in the second print 
which was being shown at the Rialto, and which w T as subsequently 
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destroyed, to conform to the print which had been passed by the 
Censor Board of Maryland so that the two pictures were identical. 

On re-direct examination the witness testified that counsel for 
the defendant had never called for the booking sheet which was 
missing. 

45 The plaintiff in rebuttal to maintain the issues on his part 
joined offered the deposition of Arthur B. Price taken pur¬ 
suant to stipulation, who testified in substance as follows: 

That he has been in the motion picture business in Baltimore for 
about eleven years; that he rented the film Infatuation from the de¬ 
fendant and signed a contract for it. Witness was asked as to the 
dates for which he had contracted, to which the defendants objected. 
Witness thereupon identified his signature to the contract which was 
made in 1918; that he is not clear whether it is in the form which he 
signed it but thinks it is with the exception of the approval; that he 
would not like to say that the dates were in there; that he thinks he 
signed a blank form; that he does not know in whose handwriting 
the form is; that he bought the picture from Mr. Champion the 
manager of the exchange, and thinks he signed the contract with 
Mr. Kushner, the booker; that they do not run on Sunday in Mary¬ 
land, and has never rented a picture for that day; that he supposed 
that Mr. Champion knew that fact. Witness was then asked as to 
the dates for which he rented the picture, to which an objection was 
noted by the defendant on the ground that the contract speaks for it¬ 
self. Witness answered in the deposition this part of which was not 
read to the jury on the objection of the defendants the dates were 
the 30th, 31st, and 1st, which was Wednesday or New Year’s day, 
the 2d, 3d and 4th, to which the defendants objected and moved to 
strike out the question on the ground that the contract speaks for it¬ 
self which objection was sustained; witness stated that he booked the 
film for the week beginning December 30th and made the arrange¬ 
ment with both the manager and the booker; he bought the picture 
for the 30th, 31st and 1st, with the privilege of an additional three 
days; that he does not know how the date December 29th appeared 
in the contract and had no understanding about that date as 

46 it was Sunday; that he never bought a thing on Sunday in his 
life. When asked as to his practice as to signing contracts 

in blank, to which objection was noted as being incompetent, the 
witness stated that that is very often done; that he had no under¬ 
standing for December 29th, which was Sunday, and did not know 
it appeared on the contract; if he had, he would have shown a mis¬ 
take was made; that after signing the contract he had no talk with 
anybody representing the defendant with respect to the dates until 
the second day he was playing it when he received a ’phone call from 
Washington from, the Pathe Exchange, late in the afternoon; he in¬ 
formed witness the picture was to be played in Annapolis and he 
was to turn it over to Mr. Miller at that point; witness replied he had 
the picture only two days and the contract called for three with a 
privilege of six and that he never rented a picture for a period of less 
than three days. When asked whether prior to that time and sub- 

4—3606a 
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sequent to the date of the contract he had indicated a desire to have 
it more than three days to anybody connected with the defendant, 
lie replied “No, sir; three days was the time with a privilege of six 
that lie kept the picture for a week beginning December 30th; no 
attempt was made to get it away from him; that he has done business 
with the Pathe people ever since they have been located in this terri¬ 
tory but has never leased a picture for Sunday. Witness thereupon 
offered the contract in evidence which was marked “Plaintiff’s Ex¬ 
hibit #1.” 

On cross-examination, the witness testified that he signed the con¬ 
tract referred to with the Pathe Exchange; that he did not recall 
bringing over a contract from Baltimore and presenting it for signa¬ 
ture and approval at the office of the Pathe Exchange with certain 
dates in it and “with the privilege of renewal for an addi- 

47 tional three days at $50;” that he had some discussion with 
Mr. Kushner and Mr. Champion with reference to the pay¬ 
ment of $50.00 for three additional days, and as he thought he saw 
money-making possibilities in the film to warrant his keeping it an 
additional three days and asked that if he elected to run it for an ad¬ 
ditional three days what the cost would be, and the price of $75.00 
was made upon it and not $50.00; that he does not remember that 
lie came to Washington with a contract for three days and had in¬ 
cluded a privilege of renewal for an additional three days for $50.00; 
he does not recall that Mr. Champion laughed at the idea of $50.00 
for three additional days; he does not remember that he brought over 
a contract from Baltimore; that he did not specify to Mr. Champion 
the three dates to he inserted in the contract; that he does not recall 
whether he signed the contract after those dates were inserted or not 
hut will not say that he did not; that he would not say that the ex¬ 
hibitors' contract was mailed to him prior to the exhibition and that 
he received it, nor would he say that it was not; that he thinks he 
paid for the picture at the time of signing the contract in Mr. Cham¬ 
pion’s office; that at that time he told Mr. Champion he wanted to 
run the picture the week immediately following the first run at the 
Parkway Theatre (in Baltimore), the Parkway Theatre having it 
three days of Christmas week, and thereby get the benefit of their 
advertising; that Mr. Champion looked at his calendar which hung 
immediately over his desk, but whether or not he, witness, stated that 
as the week he wanted, or whether or not the contract contained the 
dates referred to when he signed or they were put in after the sign¬ 
ing of the contract he would not care to state; upon being asked why 
he was willing to take any contract which specified three specific 
dates when he had in mind that he wanted it for a week, witness 

stated that is the manner in which we buy pictures—we buy 

48 them for three days with the privilege of an additional three 
days; that he does not remember whether he submitted to Mr. 

Champion a contract for three davs containing a provision that he 
would have the option of the additional three days; upon being 
asked whether Mr. Champion laughed at the contract for $50.00 
which he had presented for approval and stated that it was foolish 
to talk of such price, he says he does not remember; that he does not 
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remember of the contract being torn up in his presence; witness 
stated he had never known an instance where a contract was sub¬ 
mitted to an exchange; that the exchange draws up their contract; 
that no exhibitor presents a contract to a manager of an exchange, 
and he had never done it in his entire experience; that sometimes the 
contract is made by the salesman in Baltimore and not in Washing¬ 
ton ; that this particular contract however, was not sold to him in 
Baltimore; that he does not recall presenting this particular contract, 
or a copy of it to Mr. Champion; that Mr. Kushner of the Pathe 
spoke to him over the phone relative to surrendering the film on De¬ 
cember 31st; that Mr. Kushner told witness that it was to be played 
by Miller at Annapolis; that he does not recall any discussion with 
Mr Champion subsequent to the exhibition over the question of the 
amount to be paid for the additional days, nor was there any com¬ 
promise over the charge for the additional three days made some 
weeks after the exhibition. He does not remember when the bill for 
the film was paid. He has no recollection of any conversation with 
Mr. Champion subsequent to the exhibition relative to the payment 
of the additional three days. 

On re-direct examination the witness testified that he did not re¬ 
member in his entire career in this business of ever having brought a 
contract drawn up in Baltimore and submitting it to the 
49 branch manager in Washington; that it is out of the ordi¬ 
nary and not customary; that he does not keep blank con¬ 
tracts on hand which he can fill in at pleasure and send over; that lie 
had a booking sheet containing each day of the week as a calendar 
and as he secured dates from the bookers of the various companies in 
Washington he filled them in; that while he did not know whether 
the dates had been filled in in the presence of Mr. Champion, it was 
immediately filled in at the booking desk; that most likely it was 
filled in in the presence of Mr. Kushner, and while he could have 
seen it, witness does not know that he did see it; that the book in 
which he enters dates is about three inches wide and about nine 
inches high; that all of the Sundays were cut off. Defendants moved 
to strike out all the evidence as to the booking sheet as not being the 
best evidence; that very likely the dates were filled in in the presence 
of Mr. Kushner; that there is a little shelf projecting in front of the 
booking books kept by the Pathe Exchange, and he, witness, wrote 
in his dates there; that he did not take particular notice as to the 
dates which Mr. Kushner placed in his booking sheets; that there 
was a bargain made with respect to the price for the three additional 
days which the defendant was willing to rent the picture to him for. 
and that I am sure was $75.00; that he was to pay $150.00 for the 
fir^t three days 

On redirect examination by the plaintiff the witness testified that 
he knows Lou Frederick; that he had no dealings with him what¬ 
ever with respect to this picture; that after Mr. Kushner called him 
by ’phone on December 31st Mr. Frederick did not come down to 
him and demand the picture. 

On recross-examination the witness testified that he did not recall 
that this contract was taken with him by Lou Frederick in Balti- 
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more representing the Pathe people, if it was he never saw the con¬ 
tract, and it must have been sent by Frederick; that he does 

50 not remember getting the contract from Frederick and then 
after conferring with him about it bringing it to Washing¬ 
ton; that that would be out of the‘ordinary. The said contract is 
hereinbefore at length set forth as Exhibit “B”. 

The booking sheet was then offered in evidence by the plaintiff. 
It had all the Sundays of the year crossed off by an X mark and 
showed Gaby Deslys in “Infatuation’’ booked at the Bluemouse 
Theatre for Dec. 30, 31 1918, January 1, 2, 3, 4, 1919. The entry 
was made in witness’ handwriting. 

51 It also appeared that prior to the trial the defendant ten¬ 
dered to the plaintiff the sum of $50.00, which upon his re¬ 
fusal to accept, was deposited in and is now in the custody of the 
Registry of the Court. 

It was stipulated by and between counsel that Miss Preston, em¬ 
ployed in the office of the Maryland State Board of Motion Picture 
Censors, would testify that under the laws of Maryland motion pic¬ 
tures were not allowed to be shown on Sunday; that only one film 
of Infatuation had ever been approved by the Maryland Censor; 
that under the laws of Maryland a film cannot be exhibited without 
having first been approved, and where there are two copies each 
must be approved, and that when the film was originally presented 
a part of it was eliminated. 

52 Thereupon the defendant offered the following prayers: 

1 . 

If the Jury believe from the evidence that the defendant was pre¬ 
vented fromcomplying with its contract to furnish the picture In¬ 
fatuation on January 1, 1919 by reason of the destruction or in¬ 
jury of one of the two films held by it in this territory and the re¬ 
fusal of the Bluemouse Theatre to surrender the remaining pictures, 
then your verdict should be for the defendant, provided you further 
find that those were the only two pictures which the defendant had 
available for exhibition purposes in this territory. 

2 . 

The Jury are instructed that when an exhibitor rents a picture of 
the defendant and specifies the dates for which he intends to use 
it, that it is not the duty of the defendant to check up or verify the 
dates for the purpose of ascertaining or determining whether they 
are the dates on which the exhibitor can lawfully exhibit the same. 

3. 

The Jury are instructed that if they believe from the evidence 
that the defendant was prevented from complying with its contract 
to furnish the picture Infatuation on January 1, 1919 by reason of 
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failure of films in the custody or control of any other party to be 
delivered or returned to the defendant in time for delivery to the 
plaintiff under the contract between the plaintiff and the defend¬ 
ant, or to be reforwarded as per defendant’s instructions, or to any 
other cause or causes whatsoever beyond the control of the defend¬ 
ant, then your verdict should be for the defendant. 

53 4. 

If the Jury believe from the evidence that the defendant had two 
films entitled Infatuation at the time the contract was entered into 
with the plaintiff, one of which had been censored and the other 
not, and thev further believe that if the uncensored film had not 
become damaged that it could have been censored by the Maryland 
authorities in time to have been delivered to the plaintiff' for ex¬ 
hibition purposes on January 1, 1919, then they are instructed as 
a matter of law that they were not derelict in their duty to the 
plaintiff under their contract with him in failing to have the extra 
film censored at the time of entering into the contract with the 
plaintiff. 

5. 

The Jury are instructed as a matter of law that the verdict should 
be in favor of the defendant. 

To the granting of each of the said prayers the plaintiff objected, 
which said objections were sustained and the Court refused to grant 
the said prayers, to which action of the Court in refusing each of 
said prayers, the defendant severally noted an exception, which ex¬ 
ceptions were duly noted upon the minutes of the Court. 

The Court thereupon instructed the jury, and after which the 
defendant renewed its exceptions to the rulings in regard to the 
several prayers offered in defendant’s behalf. 

Thereupon the jury retired to consider the verdict. 

Each and all of the exceptions so stated in the. foregoing Bill of 
Exceptions were duly noted by the Court at the time the same were 
severally taken, and the said exceptions are signed as the 

54 several exceptions taken at the trial of the above case this 
21st day of Feby. A. D. 1921, nunc pro tunc. 

AVILLIAM HITZ, 

Justice. 


BRANDENBURG & BRANDENBURG, 

A ttys, for Defdt. 

H. WINSHIP WHEATLEY, 

Attorney for Plaintiff. 
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55 [Endorsed:] No. 62,314 Law. Philip Miller, Plaintiff, vs. 

Pathe Exchange, Defendant. Bill of Exceptions. Branden¬ 
burg & Brandenburg, Attorneys and Counselors at Law, Eendall 
Building, 344 D Street N. W., Washington, I>. C. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3606. Pathe Exchange, Inc., &c., appellant, vs. Philip Miller. Court 
of Appeals, District of Columbia. Filed Apr. 9, 1921. Henry W. 
Hodges, clerk. 
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IN THE 

Court of Appeals;, ©Strict of Columbia 


No. 3,606 


Pathe Exchange, Inc., Appellant, 

vs. 

Philip Miller, Appellee. 


STATEMENT OF FACTS AND BRIEF OF 

APPELLANT. 

In the year 1918, the Pathe Exchange, a corpora¬ 
tion, appellant, was engaged in the business of leasing 
and distributing films for use in moving picture 
theatres. On the 18th day of December, 1918, 
through its Washington agency, it entered into a con¬ 
tract with the appellee, Philip Miller, to furnish him 
a certain film called “Infatuation” for exhibition at 
appellee’s theatre, the Republic, at Annapolis, Mary¬ 
land, on January 1st, 1919. Because of the failure of 
appellant to furnish the film for exhibition on the date 
agreed upon, the appellee instituted the present suit 
in the Supreme Court of the District of Columbia to 
recover damages for breach of contract. The trial 
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resulted in a verdict and judgment in favor of the ap¬ 
pellee, plaintiff below. From this judgment the pres- . 
ent appeal has been prosecuted. 

The essential facts, and the facts which we think 
must control, are undisputed. No dispute whatever 
exists concerning the execution of the contract with 
the appellee. This contract is set forth in full in the 
record. (Rec. p 15.) Nor is there any dispute as to 
the facts, supported by competent evidence, material 
to the questions presented on this appeal. 

The evidence shows that in December, 1918, the ap¬ 
pellant had subject to its control, for lease and dis¬ 
tribution, two moving picture films known by the title 
“Infatuation.” On December 19th, 1918, the appel¬ 
lant entered into a contract with the appellee whereby 
it agreed to furnish the appellee one of these films 
for exhibition at his theatre in Annapolis on January 
1st, 1919. Two days before the execution of this con¬ 
tract with the appellee, the appellant had entered into 
a contract with the Bluemouse Theater of Baltimore 
whereby it agreed to furnish that theater one of these 
.films for exhibition on December 29th, 30th and 31st, 
1918. This contract was in precisely the same terms 
and contained precisely the same stipulations and 
conditions as the contract with the appellee, dates and 
names of parties only being changed. About the same 
time, but whether before or after the contract with the 
appellee was executed does not appear, the appellant 
also entered into a contract on the same terms and con¬ 
ditions, to lease the other of the two films “Infatua¬ 
tion” subject to its control and with reference to 
which it contracted with the appellee, to the Rialto 
Theater in Washington for exhibition during Christ- 
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mas week, 1918. It is undisputed that one of these 
two films, the one leased to the Rialto Theater, was so 
injured on the night of December 26th, as to make it 
impossible or dangerous to use and that it had to be 
returned to the factory for reconstruction, and there¬ 
fore was not available to be furnished to the appellee. 
(Rec. p. 18.) It also appears by the uncontradicted 
evidence in the case that the proprietor of the Blue- 
mouse Theater at Baltimore refused to surrender the 
other film “Infatuation,” leased to him by appellant, 
on the night of December 31, 1918, as required by his 
contract, so as to permit the appellant to deliver it to 
the appellee for exhibition at Annapolis on January 
1st, 1919, as contemplated by the contract between 
them. It thus became impossible for the appellant to 
turn over to the appellee either of the two films sub¬ 
ject to its control, and with reference to which they 
had contracted, one, because of its destruction, and 
the other, because of the refusal of the Bluemouse 
Theater to return it as agreed upon. 

In view of the undisputed facts appearing in evi¬ 
dence, and above mentioned, the appellant claimed 
and insisted at the trial below, that under the terms of 
its contract, to which reference will be particularly 
made hereafter, it was relieved from liability for fail¬ 
ure to furnish the appellee one of these films for ex¬ 
hibition on January 1st, 1919, as agreed upon. Ac¬ 
cordingly, at the conclusion of all the evidence, the 
appellant requested the court to instruct the jury, 
first, that on all the evidence their verdict should be 
for the defendant, and second, in the event that re¬ 
quest should be refused, that the jury should be in¬ 
structed they should find for the defendant if they be¬ 
lieved from all the evidence that the appellant was 
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prevented from furnishing either of the two films in 
its control, one, because of its destruction without 
fault on its part, and the other, because of the refusal 
of the Bluemouse Theater to surrender the same upon 
the expiration of its contract, or for any other cause 
beyond its control. But the court refused to grant 
either of these instructions, or any of the other in¬ 
structions requested by the appellant covering the 
same legal principle, and left to the jury the question 
merely whether the destruction of the film leased to 
the Rialto Theater excused performance so far as that 
particular film was concerned, advising them, as mat¬ 
ter of law, that so far as the film leased to the Blue- 
mouse Theater was concerned, the failure of the pro¬ 
prietor of that theatre to return it would not relieve 
the defendant from responsibility since the appellant, 
could not, by its contract with the appellee, protect it¬ 
self against the failure of performance by some third 
party, of appellant’s contract with him. This was in 
effect a direction to find for the plaintiff. And for 
that reason, and necessarily for that reason only ac¬ 
cording to the record, the prayers requested by the 
appellant were refused. The appellant claims the 
case went to the jury on a wrong legal principle and 
that the court below erred in refusing its requested 
instruction. 

ASSIGNMENT OF ERRORS. 

1. The Court erred in refusing to exclude the tes¬ 
timony offered by the plaintiff as to why he partic¬ 
ularly desired the picture “Infatuation” on New 
Year’s Day. 

2. In refusing to instruct the jury to return a ver- 
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diet in favor of the defendant on the ground that there 
was no sufficient proof of damages which could be sub¬ 
mitted to the jury. 

3. In overruling the defendants motion that the 
jury be instructed to return a verdict for the defen¬ 
dant because of provision 12 and the provision in red 
ink printed on the face of the contract. 

4. In refusing to grant the first and third prayers 
offered bv the defendant that the defendant was re- 
lieved from liability under its contract with the plain¬ 
tiff if the jury found that the defendant was unable to 
furnish the film “Infatuation” from any cause beyond 
its control, as provided therein. 

5. In refusing to grant the second prayer offered 
by the defendant that it is not the duty of the defen¬ 
dant to check up or verify the dates specified by ex¬ 
hibitor as those upon which it desires to exhibit the 
films for the purpose of determining whether the 
dates specified are those upon which an exhibitor may 
lawfully give an exhibition. 

6. In refusing to grant the fourth prayer offered 
by the defendant to the effect that the defendant was 
not derelict in its duty to the plaintiff in not having 
the second of the two films of “Infatuation” censored, 
provided the jury further found that such films might 
have been censored in time for exhibition but for its 
destruction. 

BRIEF OF ARGUMENT. 

Before discussing the questions of law involved, ref¬ 
erence will be made to the only controversy as to the 
facts which exists in this case. 

It is undisputed that prior to entering into the con¬ 
tract with the appellee, the appellant had entered into 
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a contract with the Bluemouse Theater for the exhi¬ 
bition in Baltimore of one of the two films “Infatua¬ 
tion” in its control and with reference to which the 
parties to this suit had contracted. It is also undis¬ 
puted that this contract was in precisely the same 
terms, except as to names of parties and dates, as the 
contract entered into between the parties to this suit. 
It is undisputed that the proprietor of the Bluemouse 
Theater refused to surrender the film leased to it on 
the night of December 31st, as agreed. It is also 
shown by the uncontradicted evidence in this case that 
if the Bluemouse Theater had surrendered the film in 
the usual course of business at the close of the last 
show on December 31st, as it had agreed to do, there 
would have been ample time for the delivery of such 
film and that such film would in fact have been deliv¬ 
ered to the appellee at Annapolis in season for its ex¬ 
hibition by him on January 1st, in all respects as con¬ 
templated by the contract with him. (Rec. p. 19, fo. 36.) 

The difference between the parties to this suit, and 
the only difference, Was as to the dates covered by the 
contract with the Bluemouse Theater. The contract 
was in writing, was signed by the proprietor of the 
Bluemouse Theater, provided for the possession of the 
film by him on December 29th, 30th, and 31st, 1918, 
and stipulated, in precisely the same terms as the con¬ 
tract with the appellee, that the Bluemouse Theater 
should return the film “to the office of the Distributor 
(appellant) or to such other address as the Distribu¬ 
tor shall direct in writing, immediately following the 
close of and on the last day of the last exhibition of 
the * * * film.” 

By paragraph 12 of the contract with the appellee it 
is provided that the appellant should be relieved from 
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responsibility for failure to deliver the film at the 
time agreed upon if such failure resulted from the 
failure or refusal of any other exhibitor to whom the 
appellant might lease such film to return the same as 
agreed upon, or for any other cause beyond appel¬ 
lant’s control. The appellee, in order to overcome this 
saving clause in his contract, undertook, by a collat¬ 
eral attack in this proceeding, to modify and reform 
the contract with the Bluemouse Theater, and to that 
end, to show that December 31st, the last of the days 
covered by its written contract, was Sunday, that 
there was no exhibition at the Bluemouse Theater on 
Sundays, that consequently he was entitled to retain 
the film for exhibition on the following day, Monday, 
January 1st; and further, in addition to the three 
days specifically mentioned in the contract, although 
no provision whatever was made for it in the written 
contract itself, that he had the option to retain the 
picture for three days additional. The deposition of 
Mr. Price, the proprietor of the Bluemouse Theater 
was offered for this purpose. His testimony, to the ex¬ 
tent that it was received in evidence, was most indef¬ 
inite in character and in every important respect qual¬ 
ified. (Rec. p 26 fo. 47, 48.) In the progress of Mr. 
Price’s examination it was sought to have him state 
that under his contract, though in writing and signed 
by him, that he had rented the film “Infatuation” for 
exhibition on December 30th, 31st and January 1st, and 
also on January 2nd, 3rd and 4th, though, by the con¬ 
tract itself, the film was leased to him for use on De¬ 
cember 29th, 30th and 31st. But on objection being 
made, the testimony of Mr. Price in this regard was 
rejected by the court on the ground that the contract 
was in writing and spoke for itself. This left the con- 
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tract absolutely unimpaired as offered in evidence by 
appellant. The statement of intention, desires and 
understanding on the part of Mr. Price, undertaking 
collaterally and in this proceeding between other par¬ 
ties, to modify, reform and enlarge the terms of his 
written contract, were not competent legal evidence 
and could not have and did not have the effect of 
changing the written contract in any particular, and 
the court’s action in rejecting the testimony offered in 
the respect stated, was, in effect, a ruling to that effect, 
and to that ruling no exception was taken. 

The evidence shows that a preliminary contract was 
entered into at Baltimore by Mr. Price of the Blue- 
mouse Theater with appellant’s representative there, 
but that it was not to become effective until approved 
by the Washington office; that Mr. Price came to 
Washington for the purpose of obtaining such ap¬ 
proval and that the Washington office refused to ap¬ 
prove the contract as prepared. Whether that be 
true or not, and whether Mr. Price’s recollection in 
that regard agrees with the statement of appellant’s 
agent or not, the important and conclusive fact is un¬ 
disputed, that after a conference the contract pre¬ 
pared in Baltimore was destroyed and a new contract 
prepared and entered into between the parties. Every¬ 
thing preceding that act was thereupon wiped out and 
all the evidence relating thereto becomes immaterial. 
This contract was in writing, was signed by Mr. Price 
and covered December 29th, 30th, and December 31st. 
There was no competent legal evidence to change this 
contract. It was not legally competent in this pro¬ 
ceeding, by collateral attack, to modify, change, en¬ 
large or reform it. There was no evidence that Mr. 
• Price’s signature to the contract was obtained by 


fraud. At most, from his point of view, but not mu¬ 
tually, there was a mistake of fact. 

The purpose of this effort on the part of appellee to 
reform the contract with the Bluemouse Theater is, of 
course, quite obvious, and it was to show that the ap¬ 
pellant had, by contract, and by its own act, rendered 
the performance of its contract with the appellee im¬ 
possible, in that it had contracted with the Bluemouse 
Theater for the use of the film on the same day it had 
agreed to let the appellee have it. But this effort from 
the standpoint of law as well as from the standpoint 
of fact utterly failed, and we submit, so far as this 
suit is concerned, the contract with the Bluemouse 
Theater stands as written, and as written, calls for the 
exhibition of the film in Baltimore on December 29th, 
30th, and 31st, and by its terms required the pro¬ 
prietor of that theatre, on the 31st day of December, 
and immediately upon the conclusion of the last ex¬ 
hibition on that day, to return the film to appellant, 
and the undisputed evidence is that if that had been 
done, appellant would have been able to furnish, and 
in fact would have furnished, the film to the appellee 
as provided by the contract with him. It thus ap¬ 
pears that the effort on the part of the appellee to 
show that the appellant had contracted for the use of 
this film to the Bluemouse Theater on the same day 
that it had contracted to furnish it to the appellee, and 
that thereby, by its own contract, the appellant had 
rendered the performance of its contract with the ap¬ 
pellee impossible, utterly failed both from the stand¬ 
point of fact and law. 

If what we have stated concerning the facts in this 
case is correct, and we believe there can be no doubt 
in that regard, then the issues of law become well de- 
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fined. These issues, in principle, are two in number, 
one with reference to the film furnished the Blue- 
mouse Theater and the other with reference to the 
film furnished the Rialto Theater, and these issues dif¬ 
fer. And first with reference to the film furnished the 
Bluemouse Theater. 

It is not disputed that a person will not be relieved 
from responsibility for the performance of his con¬ 
tract where, by his own act, or by his own contract 
with some third person, performance on his part is 
thereby rendered impossible. 

“It is also true generally that a promissor is not 
relieved from responsibility for failure to perform 
because, prevented by the neglect, omission or refusal 
of a third party to perform some act necessary to the 
execution of the contract and upon whom he depended 
for performance.” 

Elliott on Contracts, Sec. 1916. 

Among the cases cited by Mr. Elliott, and from 
which he quotes in his text, is the decision of this 
court in the case of Danenhower vs. Hayes, 35 App. 
D. C. 65, as follows: 

“Thus one who engages accommodations for a 
party of persons at a hotel and promises that 
such party will occupy quarters thus engaged, 
is personally liable for the contract price when the 
party for whom the rooms were engaged refuses 
to accept them and goes elsewhere / 1 

i 

But the situation is entirely different where, as in 
this case, the appellant has not made a contract which 
necessarily rendered performance impossible, but has 
made a contract which on its face indicated that by 



reason of some contingency and through no fault of 
its own, it might not he possible for it to perform, 
and by stipulation in its contract expressly relieved it¬ 
self in that event from responsibility. And that is 
the distinction, perfectly plain w T e think, which we 
make in this case. By the contract in this case the 
parties have expressly agreed the appellant shall be 
relieved from responsibility if such an event should 
occur, and it w T as entirely competent for the parties to 
so stipulate. It is entirely competent for parties to a 
contract to provide for the discharge thereof. That 
principle of law is thus stated— 

“It is entirely competent for the parties to a 
contract to provide for the discharge or annul¬ 
ment thereof either by subsequent agreement or by 
incorporating provisions or conditions to that 
end in the original agreement and they may fix 
and limit the rights and liabilities of each in the 
event of failure of performance.” 

Elliott on Contracts, Sec. 1869. 

While this court in the case of Danenhower vs. 
Hayes above referred to, sustained the claim of re¬ 
sponsibility for failure to perform resulting from the 
act of a third party, it nevertheless recognized the 
principle above quoted from Elliott on Contracts, and 
quoting from an English case, said: 


“If it becomes impossible hy contingencies 
which should have been foreseen and provided 
against in the contract * * * the promissor should 
be held accountable.” 








. 
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And conversely, where the contingencies which ren¬ 
der performance impossible, are provided against, the 
promissor should not be held accountable. 

Relief from responsibility for performance may, 
under certain conditions, be even implied from the 
nature of the subject-matter and the intention of the 
parties; but in this case there were express stipula¬ 
tions in the contract with the appellee relieving it from 
responsibility because of the precise contingency 
which made it impossible for appellant to furnish the 
film exhibited at the Bluemouse Theater. 

Paragraph 2 of the stipulations on the back of the 
contract and by express provision on its face made a 
part thereof, provides as follows: 

“That the Exhibitor shall return the films and 
advertising matter rented hereunder to the office 
of the Distributor, or to such other address as the 
Distributor shall direct in writing, immediately 
following the close of and on the last day of the 
last exhibition of the respective film herein pro¬ 
vided for.” 

And paragraph 12, provides as follows: 

“That the Distributor shall not be liable for 
any loss or damage resulting to the exhibitor by 
reason of failure or delay in delivering the films or 
advertising matter herein referred to, when such 
failure or delay is due to any order or decree of 
any court, the ruling of any Censor or Board of 
Censors or other duly appointed authorities, de¬ 
lay or failure of performance by any common car¬ 
rier, or failure of films or advertising matter in 
the custody or control of any other party to he 
delivered or returned to the Distributor in time 
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for delivery hereunder, or to be reforwarded as 
per Distributor’s instructions, or to strikes, lock¬ 
outs, fire, flood, or to any other cause or causes 
whatsoever beyond the control of the Distrib¬ 
utor/' 

The undisputed facts in this case bring it squarely 
within the discharging clause of the contract between 
the parties above quoted. It would seem to be clear 
therefore, since the failure of the appellant to fur¬ 
nish the film leased to the Bluemouse Theater was due 
to the 4 4 failure of film # * * in the custody or control of 
any other party to be delivered or returned to the Dis¬ 
tributor in time for delivery” to the appellee, that the 
appellant was relieved from responsibility, so far as 
that particular film is concerned, unless, as held by 
the court below by its refusal to grant appellant’s re¬ 
quested instructions, that the provision in the contract 
quoted, for some reason, was not legally binding upon 
the parties. And concerning the validity of that pro¬ 
vision, we submit there cannot be any doubt. 

The discharging clause of this contract, which pro¬ 
vides against contingencies likely to occur in the film 
business from its very nature, is not illegal. While a 
party may not make a contract and escape responsibil¬ 
ity for performance because of another contract with 
some third person whose failure renders performance 
by the promissor impossible, we do not admit that 
even in such a case that he could not be relieved from 
responsibility by express stipulation. While such a 
contract would be regarded as foolish, and would 
amount in legal effect to an option merely, there would 
be nothing about it against public policy and there¬ 
fore illegal. But that is not this case and the refusal 
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of the court to grant appellant’s instructions recog¬ 
nizing the validity of the discharging clause of this 
contract indicates a failure to note an important dis¬ 
tinction. The court below evidently regarded this as 
a case where the appellant had made two contracts 
for the same film covering the same day, or at all 
events, it regarded the Bluemouse contract as ne¬ 
cessarily rendering performance of the appellee’s con¬ 
tract impossible. But the contract between appellant 
and Price did not render the performance of appel¬ 
lant’s contract with the appellee necessarily impos¬ 
sible. There existed a coiitingency, because of the 
failure of the Bluemouse Theater to comply with its 
contract, that the appellant might not he able to per¬ 
form its contract with the appellee, and against that 
contingency it relieved itself from responsibility by 
express provision in the contract. The very fact that 
such a contingency might arise made it necessary for 
the appellant to protect itself against it, and it did so, 
and the appellee assented to it. Why then should he 
be permitted to repudiate it, or at all events, why 
should he be relieved from the direct consequence of 
his express agreement? No reason is suggested. 

Consideration must be given to the nature of the 
business in which both parties to this suit were en¬ 
gaged and with reference to which they contracted. If 
a film distributor cannot legally protect itself against 
the contingency that an exhibitor may not return a 
film on time, it will not be possible for the business to 
continue, since a distributor could not make a binding 
contract for the use of a film and relieve itself from 
the contingency of non-delivery by a lessee, unless it 
actually had the film in its possession at the time of 
contracting and retained it in its possession until the 
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time for delivery arrived. But that is not the way the 
business is conducted as indicated by the contract it¬ 
self between these parties and the evidence in the case. 
The contract on its face indicates that the distributor 
not only retained the right but was expected to rent 
the film to others, and, in the expectation that a lessee 
would return a rented film at the time agreed upon, 
contract for its delivery to others on the theory that 
such expectation would be fulfilled. But the contin¬ 
gency existed that some lessee might not return a film 
as agreed upon and that thereby the distributor, with¬ 
out fault on its part, might be prevented from deliv¬ 
ering it to another lessee at the time agreed upon, and 
accordingly, the parties to this suit by their written 
agreement expressly stipulated to relieve the distrib¬ 
utor from responsibility in such an event. That is 
this case. 

In the moving picture business, to be profitable, and 
as it is actually conducted, as the contract and evi¬ 
dence in this case indicate, the distributor undertakes * 
to have the films in its control constantly exhibited, 
arranging merely that there shall be time, after the 
termination of one contract, to permit the delivery of 
its films to others with whom it has contracted. The 
appellee was himself in the moving picture business 
and knew how it was conducted. He not only con¬ 
tracted with reference to the usage controlling the 
conduct of the business but he assented to an express 
provision relieving the appellant from liability against 
the particular contingency which arose in this case. 
There is nothing immoral in such a provision. Public 
policy is not involved. No statute is infringed. The 
parties made a reasonable agreement. The court be¬ 
low refused to recognize their right to do so, wholly 
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disregarded the agreement of the parties and wrong¬ 
fully refused to grant requested instructions declaring 
the correct legal principle applicable to the case. We 
submit the court below erred in refusing to grant ap¬ 
pellant’s instructions and that the judgment below 
should be reversed. 

The situation with reference to the other film “In¬ 
fatuation” is somewhat different. As the evidence 
shows, the appellant had two films ‘ ‘ Infatuation ’ 9 sub¬ 
ject to its control and that the parties contracted with 
reference to one of them. The situation with refer¬ 
ence to the film delivered to the Bluehouse Theater has 
been considered. The other film was leased to the 
Rialto Theater in Washington. The uncontradicted 
evidence is that that particular film was so injured on 
December 26th, that its further use was impossible 
and dangerous, and accordingly it was returned to the 
factory for restoration. A moving picture film is of a 
nature, as is a matter of common knowledge, that it 
may be readily destroyed or so injured as to prevent 
its further use because dangerous or impossible. That, 
we submit, may be considered as well known to a per¬ 
son engaged in the moving picture buiness. Even with¬ 
out an express provision in the contract in that re¬ 
gard, the impossibility of performance occasioned by 
the destruction of the subject-matter of a contract, 
will, as matter of law, excuse performance. The prin¬ 
ciple of law in that respect is thus stated in Elliott on 
Contracts, Section 1917: 

“It is well settled that when from the nature of 
the contract it appears that the parties must from 
the beginning have known that it could not be ful¬ 
filled unless when the time for the fulfilment of 
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the contract arrives some particular specified 
thing continued to exist, so that when entering 
upon the contract they must have contemplated 
such continued existence as the foundation of what 
was to be done, then, in the absence of any ex¬ 
press or implied warranty that the thing shall 
exist the contract is not to be construed as a 
positive contract but as subject to the implied 
condition that the parties shall be excused in case, 
before breach, the contract becomes impossible 
from the perishing of the thing without the de¬ 
fault of the contractor. ’ ’ 

But in this case the appellant protected itself 
against the precise contingency which arose and out 
of which responsibility is claimed to arise. 

Section 12 of the contract provides— 

“That the Distributor shall not be liable for 
any loss or damage resulting to the exhibitor by 
reason of failure or delay in delivering the films 
when such failure is due * * * to 

strikes, fire, floods, or to any other cause or 
causes whatsoever beyond the control of the Dis¬ 
tributor. ’ ’ 

The possibility of injury to a film or its destruc¬ 
tion was a contingency which might render perform¬ 
ance of the contract impossible, and was a contingency 
against which the distributor had a legal right to pro¬ 
tect itself. The uncontradicted evidence is that the 
film leased to the Rialto Theater was so injured as to 
make it impossible to deliver it, in a safe condition for 
use, to the appellee, and by a cause “beyond the con¬ 
trol of the distributor. ’ 9 

Having regard therefore to what we have shown, 
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we submit, since by the uncontradicted evidence in 
the case, the film leased to the Bluemouse Theater was 
not ‘ ‘returned or delivered to the Distributor in time 
for delivery” under the contract with appellee, and 
since the other film leased to the Rialto Theater was 
so injured as to prevent its delivery to the appellee be¬ 
cause of a ‘‘cause beyond the control of the Dis¬ 
tributor,” it was the clear duty of the court below to 
have granted the appellant’s instruction for a di¬ 
rected verdict; or, in any event, to have granted the 
appellant’s requested instruction, that if the jury 
found from the evidence that the failure to deliver 
the films to the appellee within the time agreed upon 
was due to the cause stated, their verdict should be 
for the defendant. We submit the case went to the 
jury on a wrong theory, and that the judgment below 
should be reversed. 

Respectfully submitted, 

Edwin C. Brandenburg, 
Clarence A. Brandenburg, 

Attorneys for Appellant. 

Brandenburg & Brandenburg, 

of Counsel. 
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April Term, 1921. 

No. 3606. 

PATHE EXCHANGE, INC., A CORPORATION, 

Appellant . 
vs. 

PHILIP MILLER. 

BRIEF FOR APPELLEE. 

_ _ 

Statement of Facts. 

This is an appeal by the defendant from a judgment in 
favor of the plaintiff for breach of contract. 

The plaintiff testified (Rec. 14 to 16) that he was the 
proprietor of a moving picture theater in Annapolis; that on 
January 1st, 1919, as on each New Year’s day, about two 
thousand cadets were released from duty, but not permitted 
to leave Annapolis, so that with their friends and acquaint- 
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ances he had reason to expect capacity houses from morning 
until night. On December 19, 1918, he went into the de¬ 
fendant’s place of business, told it these facts, emphasized 
particularly that he had every reason to expect crowded 
houses from morning until night on January 1st and told 
it that he wanted a picture that would suit his audience and 
be an attraction for them. He talked to the booker, Joe 
Kushner. Kushner told Miller that if he wanted a real pic-. 
ture he would have to pay real money for it. Plaintiff 
said that he was willing to pay real money and they agreed 
upon a picture known as “Infatuation,” for which the plain¬ 
tiff gave to the defendant a check for $45 for one day’s 
exhibition and $4.30 for advertising matter, to be displayed 
in front of the theater. He told the defendant at the time 
he entered into the contract why he particularly desired the 
picture “Infatuation” and that he wanted something that 
would suit the tastes of the Midshipmen and that he ex¬ 
pected a large crowd of Midshipmen on that day, and the 
peculiar conditions in Annapolis, which gave the plaintiff 
reason to believe that with proper picture he could have a 
capacity business all day. Plaintiff said that he advertised 
the picture by placing pictures and photographs about his 
establishment, by exhibiting slides on the screen in his the¬ 
ater and by inserting an advertisement in the newspaper two 
or three times before the exhibition. On the 31st of De¬ 
cember, he called the defendant’s office on the telephone 
about another film and asked, incidentally, how the film 
“Infatuation” was to be shipped to him for the following 
day and told them that he expected to open his theater at 
ten o’clock in the morning and wanted to get it as soon as 
he could. The booker told him he did not know how it 
would be shipped, but that he would get the picture from 
Baltimore and not to worry about it, as it was all right. 
He called up the booker about 2 :30 in the afternoon, told 
him he wanted to be sure he was going to get it and asked if 
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he, the plaintiff, could send for it and Kushner said he would 
send it down and that he need not worry or concern him¬ 
self about it whatever, as the defendant would send it down 
by messenger. About eight o’clock that night, the defend¬ 
ant called on the ’phone and said he could not get the picture. 
Defendant offered him Frank Keenan in “The Midnight 
Stage,” but that kind of picture would not draw in Annap¬ 
olis, and he told him so. The next morning he got up early, 
to get some kind of picture, and came to Washington. The 
remainder of his testimony details the financial loss which 
he suffered. (Rec. 14-15-16.) 

The defendant urged in discharge of its obligation, Clause. 
12 of its contract, which reads as follows: 

“That the distributor shall not be liable for any loss 
or damage resulting to the exhibitor by reason of fail¬ 
ure or delay in delivering the films or advertising mat¬ 
ter herein referred to, when such failure or delay is 
due to any order or decree of any Court,, the ruling 
of any censor or board of censors or other duly appoint¬ 
ed authorities, delay or failure of performance by any 
common carrier, or failure of films or advertising mat¬ 
ter in the custody or control of any other party to be 
delivered or returned to the distributor in time for de¬ 
livery hereunder or to be re-forwarded as per distribu¬ 
tor’s instructions, or to strikes, lockouts, fire, floods, or 
to any other cause or causes whatsoever beyond the 
control of the distributor.” (Back of contract, Rec¬ 
ord 14.) 

The defendant said that it could not perform its contract 
because, on December 17, two days before it leased the pic¬ 
ture to Miller, it had leased the same picture to the Blue 
Mouse Theater in Baltimore, for December 29, 30 and 31, 
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and that the proprietor of the Blue Mouse Theater, one 
Price, held the picture January 1st. The defendant had 
another copy of the picture which was rented to the Rialto 
in Washington, but this was damaged on December 26th, so 
that it could not send that to plaintiff. Most of the defend¬ 
ant’s testimony is taken up with the detail of the arrange¬ 
ment with, Price and with the narrative with respect to 
Price and his contract. (Rec. 17 to 25.) 

Price’s testimony was taken by deposition so that the de¬ 
fendant had the benefit of knowing of what his testimony 
consisted when its witnesses were on the stand, although 
it was offered by the plaintiff in rebuttal. Part of the evi¬ 
dence in defense was an attempt to answer what Price had 
said. The following excerpts from his testimony, begin¬ 
ning at page 25 of the record, will serve to indicate one of 
the issues of fact the jury had to solve. No quotation is 
here made from Price’s testimony to which objection was 
made. 

“That he has been in the motion picture business in 
Baltimore for about eleven years; that he rented the 
film “Infatuation” from the defendant and signed a 

contract for it.” ... . 

****** 

“That he would not like to say that the dates were 

in there; that he thinks he signed a blank form.” 

****** 

“That they do not run on Sundays in Maryland and 
has never rented a picture for that day” .... “and that 
he supposed Mr. Champion knew that fact.” 

“December 29th, 1918, was a Sunday.” .... 

“Witness stated that he booked the film for the week 
beginning December 30th, and made the arrangement 
with both the manager and booker. He bought the 
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picture for the 30th, 31st and 1st, with the privilege of 
an additional three days. That he does not know how 
the date December 29th appeared in the contract and 
had no understanding about that date, as it was Sun¬ 
day; that he never bought a thing on Sunday in his 
life.”_ 

“That he had no understanding for December 29th, 
which was Sunday, and did not know it appeared on 
the contract.” .... 

“That after signing the contract, lie had no talk with 
anybody representing the defendant with respect to 
the dates until the second day he was playing it, when 
he received a ’phone call from Washington from the 
Pathe Exchange, late in the afternoon. He informed 
witness the picture was to be played in Annapolis and 
he was to turn it over to Mr. Miller at that point. Wit¬ 
ness replied that he had had the picture only two days 
and the contract called for three, with the privilege of 
six; that he never rented a picture for a period of less 
than three days.” .... 

“That he kept the picture for a week, beginning De¬ 
cember 30th, no attempt was made to get it away from 
him; that he had done business with Pathe people ever 
since they have been located in this territory, but has 
never leased a picture for Sunday.” .... 

“He thought he saw money-making possibilities in 
the film to warrant his keeping it an additional three 
days and asked that if he elected to run it for an addi¬ 
tional three days what the costs would be, and the price 
of $75 was made upon it.” .... 

“He thinks he paid for the picture at the time of 
signing the contract in Mr. Champion’s office, that at 
that time he told Mr. Champion he wanted to run the 
picture the week immediately following the first run at 
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the Parkway Theater in Baltimore. The Parkway 
Theater having it three days of Christmas week and 
thereby get the benefit of their advertising. That Mr. 
Champion looked at his calendar, which hung immedi¬ 
ately over his desk.” .... 

“Witness stated that that is the manner in which we 
buy pictures. We buy them for three days with the 
privilege of an additional three days.” . . , . 

“He does not recall any discussion with Mr. Cham¬ 
pion subsequent to the exhibition over the question of 
the amount to be paid for the additional days, nor was 
there any compromise over the charge for the addi¬ 
tional three days made some weeks after the exhibi¬ 
tion.” .... 

“He has no recollection of any conversation with Mr. 
Champion subsequent to the exhibition relative to the 
payment of the additional three days.” .... 

“That he had a booking sheet containing each day 
of the week as a calendar, and as he secured dates from 
the bookers of the various companies in Washington 
he filled them in;that while he did not know whether 
the dates had been filled in in the presence of Mr. 
Champion, it was immediately filled in at the booking 
desk ; that most likely it was filled in in the presence 
of Mr. Kushner.” .... 

“That very likely the dates were filled in in the pres¬ 
ence of Mr. Kushner.” .... 

“There was a bargain made with respect to the price 
for the three additional days, which the defendant was 
willing to rent the picture to him for, and that, I am 
sure, was $75.00; that he was to pay $150 for the first 
three days.” .... 

“The booking sheet (witness’) was then offered in 
evidence by the plaintiff. It had all the Sundays of 


the year crossed off by an X mark, and showed Gaby 
Deslys in “Infatuation” booked at the Blue Mouse The¬ 
ater for December 30, 31, 1918, January 1, 2, 3, 4, 
1919. The entry was made in witness’ handwrit- 

• _ yy 

ing. 

None of the testimony which has been quoted herein was 
objected to by the defendant, nor was there any motion to 
strike out any part of it. 

The bill of exceptions further states. 

“It was stipulated by and between counsel that Miss 
Preston, employed in the office of the Maryland State 
Board of Motion Picture Censors, would testify that 
under the laws of Maryland, motion pictures were not 
allowed to be shown on Sunday; that only one film of 
“Infatuation” had ever been approved by the Maryland 
censor; that under the laws of Maryland, a film cannot 
be exhibited without having first been approved, and 
where there are two copies, each must be approved, 
and that when the film was originally presented a part 
of it was eliminated.” (Rec. 28.) 

A large part of the defendant’s case was an attempt to 
meet Price’s testimony on the facts. Price was cross ex¬ 
amined at considerable length with respect to an alleged 
preliminary contract with Lou Frederick, and Kushner 
testified, together with Frederick, to some attempts to per¬ 
suade Price to give up the picture on December 31st, but 
there was no evidence of any attempt to prepare Miller for 
the failure to obtain his picture until the night of De¬ 
cember 31st. 

There was no attempt to meet the testimony of Miss 
Preston except to say that if that film had not been de- 




stroyed they would have violated the Maryland law and sent 
the picture down there notwithstanding the law. (Rec. 19.) 

Clause 8 of the contract provides as follows: 

“That if the exhibitor or any one claiming against 

or under the exhibitor shall withhold from the distribu- 

*» 

tor any subject after the day upon which the same 
must be returned to the distributor as herein provided, 
the exhibitor shall pay to the distributor as liquidated 
damages and not as a penalty, the sum of twenty 
($20.00) dollars for each reel so withheld, plus a rental 
computed proportionately to the rental price called for 
by this contract for each day that said subject shall be 
so withheld. ,, 

The bill of exceptions states in regard to Champion’s tes¬ 
timony (Rec. 23) : 

“Witness stated he had been paid $150 by Price, in 
accordance with the contract, and later on $75 in addi¬ 
tion, for the three additional days, and $2 war tax. 
The witness’ attention was then called to the eighth 
paragraph of the notes on the back of the contract, and 
asked why it was he took $75, inasmuch as he had the 
right to charge $70 for each day each reel is withheld, 
that is, $50.00 the proportionate rental price and $2Q 
liquidated damages, to which the witness replied as 
Mr. Price had already stole the print the extra time, he 
made the best settlement possible and agreed to take 
$75 in settlement.” 

The case went to the jury and the jury found for the 
plaintiff, as the plaintiff submits it should have found. 
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ARGUMENT. 

At the close of the plaintiff’s case (Rec. 16), the defend¬ 
ant moved that the jury be instructed to return a verdict in 
favor of the defendant, which motion was overruled, to 
which ruling the defendant excepted.. It then offered its 
evidence in defense. The plaintiff submits that this excep¬ 
tion was waived. 

West Disinfecting Co. vs. Plummer, 44 App. D. C. 
354, and cases there cited. 

At the close of all the testimony (Rec. 28), no motion 
was made, but five prayers were submitted on behalf of the 
defense. The first four prayers asked that the jury be in¬ 
structed as to the effect of certain evidence, on the theory 
that the case would go to the jury. Prayer No. 5 asked that 
the jury be instructed as a matter of law that the verdict 
should be for the defendant. The prayers were not sub¬ 
mitted severally or separately, but collectively, and the 
prayer for directed verdict was No. 5. 

This seems to the plaintiff a rather strange inconsistency 
—first that the jury be instructed in certain terms, for their 
consideration, and then preemptorily to return a verdict for 
one party. 

All five prayers were denied. 

“To which action of the Court in refusing each of 
said prayers, the defendant severally noted an excep¬ 
tion.” (Rec. 29.) 

The record further says (Rec. 29) : 

“The Court thereupon instructed the jury, and after 


which the defendant renewed its exceptions to the rul¬ 
ings in regard to the several prayers offered in de¬ 
fendant’s behalf.” 

The charge of the Court is not shown and the exceptions 
there noted are general. 

Brown vs. Savings Bank, 28 App. D. C. 353. 

D. C. vs. Duryea, 29 App.. D. C. 332. 

Beckwith vs. Bean, 98 U. S. 284. 

McDermott vs. Severe, 202 U. S. 610. 

•Dodson vs. Millikin, 209 U. S. 243. 

D. C. vs. White, 48 App. D. C. 47. 

i 

The court’s charge is nowhere set forth in this record. 

“The Court thereupon instructed the jury” (Rec. 
29), 

is all that the record says about the Court’s charge. Plain¬ 
tiff submits that it is incumbent upon the defendant to bring 
up a sufficient amount of the record to show error to obtain 
a reversal. If the Court’s charge covered the prayers that 
was all the defendant was lawfully entitled to. 

♦ i 

“At the close of the testimony on both sides, the 
plaintiff in error submitted eight prayers for instruc¬ 
tions to the jury. The Court declined to give any of 
them, but instructed at large, according to its own 
views of propriety and exigencies of this case. The 
Court had a right to do both; and if the instructions 
covered all the points, and presented them fully and 
fairly to the jury, the duty resting upon the judge was 
well discharged, and it was not error to refuse those 
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asked for by the plaintiff. This is the settled rule in 
the Courts of the United States, and it is a wise one. 
It prevents the jury from being confused by a multi¬ 
plicity of counsels, and promotes the right administra¬ 
tion of justice.” 

Ruch vs. City of Rock Island, 7 Otto (97 U. S.) 693. 
Isaiah Smith vs. U. S. 

Decided Jan. 22, 1921. Court of Appeals, D. C., 
not yet officially reported. 

John William Henry vs. U. S.‘ 

Decided May 2, 1921. Court of Appeals, D. C., 
not yet officially reported. 

Error in this regard is surely not to be presumed, and 
since the Court’s charge to the jury is entirely omitted from 
this record, there is no way by which this Court can deter¬ 
mine whether or not the substance of any or all of the pray¬ 
ers was given to the jury. Defendant’s attention was di¬ 
rected to this omission during the preparation of the bill 
of exceptions. 

Plaintiff observes that opposing counsel, argues in the 
brief that all the testimony of Price with respect to the 
dates was inadmissible. Some part of Price’s testimony was 
objected to and struck out (Rec. 25), but no objection was 
interposed to that part which has been quoted in this brief, 
nor was there any motion made to strike it out. Whatever 
may be the view of the defendant on this matter now, it is 
submitted that it is rather late to say in the Appellate Court 
that an issue of fact which has been tried by a jury upon 
evidence, admitted without objection, was improperly tried. 
In this connection the Court’s attention is respectfully in¬ 
vited to the case of Spiller vs. Atchison, T., S. R R. Co., 
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decided May 17, 1920, by the Supreme Court of the United 
States, 253 U. S. 130, wherein that Court said: 

l 

“The evidence was not objected to as hearsay when 
introduced, nor, indeed, at any time during the hear¬ 
ing before the commission. Counsel did in some in¬ 
stances assert that there was a failure of proof, and 
suggest that the proceeding ought to be dismissed. But 
the objections came too late, and were too general in 
character, to be equivalent to an objection to the re¬ 
ception of the evidence because hearasy. Even in a 
court of law, if evidence of this kind is admitted with¬ 
out objection, it is to be considered, and accorded its 
natural probative effect as if it were in law admissible.” 
• 

Diaz vs. U. S., 223 U. S. 442. 

Rowland vs. Boyle, 244 U. S. 106. 

Damon vs. Carrol, 163 Mass. 404. 

Duvall vs. Ridout, 124 Md. 198. 

' V- .«;* ' r* V* 

» ' l 

If the defendant had not contracted with Price for Jan¬ 
uary 1st, it would have been enabled to perform its contract 
with Miller and, the testimony in the record by Price (Rec. 
27), Frederick (Rec. 21) and Kushner (Rec. 18), that on 
December 31st, it tried to get the picture away from Price, 
clearly demonstrates that it was Price’s picture that they 
expected to give to Miller, so, in its final analysis, the Rialto 
film is not involved. The defendant contracted with Miller 
for the one film which it could lawfully exhibit in Maryland 
for the same day upon which it had contracted to give it to 
Price. This was undoubtedly the cause of the breach of 
contract with Miller and this surely could not be a matter 
beyond its control as specified in the twelfth clause of the 
contract. If the defendant made contracts with two dif- 
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ferent men for the same thing on the same day, it surely was 
not within the discharging clause of the contract, which has 
been so frequently quoted as provision 12. 

The Rialto film had never been submitted to the Mary¬ 
land Board of Moving Picture Censors (Rec. 28) ; it could 
not have been lawfully used in Maryland, and it hardly lies 
with the defendant to say (Rec. 19) that it would have put 
the plaintiff in the position of violating the criminal law by 
sending a picture to him at his home that would have ren¬ 
dered him liable to a criminal prosecution and thus to ex¬ 
cuse its breach of a contract by saying that it would have 
violated the criminal law of the state in a matter so essential 
to public moral! The Maryland motion picture law is stip¬ 
ulated in the record (Rec. 28). The Court will find it set 
out at large in Vol. 4 of the Maryland Code, page 502 
(Chapter 66A), Chapter 209, of the Session Laws of 1916 
and Chapter 309 of the Session Laws of 1918. 

It seems to this plaintiff, and it is so submitted, that what 
was said by this Court in Dannenhower vs. Hayes, 35 App. 
D. C. 67, cited by the appellant at page 10 of its brief, is 
apposite. 

“This is simply the case of the appellants undertak¬ 
ing to do a perfectly lawful thing, which he was unable 
to perform. Such contracts, in the absence of fraud, 
are enforcable. In 2- Parsons on Contract, p. 673, it 
is said: Tf one, for a valid consideration, promises an¬ 
other to do that which is, in fact, impossible, but the 
promise is not obtained by actual or constructive fraud, 
and is not, on its face, obviously impossible, there 
seems no reason why the promisor should^not be held to 
pay damages for the breach of the contract; not, in 
fact, for not doing what cannot be done, but for under- 
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talcing and promising to do it.Such contracts, 

when fairly and honestly made, are enforceable.” 

Questions as to measure of damages are not argued in 
the appellant’s brief and were not involved in a motion for 
instructed verdict, Saxon vs. Stone, 135 Md. 342. No 
prayer was asked on this subject. (Rec. 28-29.) 

CONCLUSION. 

r 

a r 

The plaintiff informed the defendant when he rented the 
film, of the excellent opportunity he had for remunerative 
business for January 1st, and he paid them, to use their 
own language (Rec. 14), “real money,” for it. He was 
so anxious to get it that he called the defendant twice on 
the long distance telephone (Rec. 15) on the day previous 
to the day for which he had contracted. If the testimony of 
the defendant’s witnesses is to be credited, they knew then 
that they could not give him the film (Rec. 18), yet, they 
lulled him into a false sense of security when he could have 
protected himself, and encouraged him to believe that every¬ 
thing would be all right when they knew otherwise. Such 
actions must meet with the condemnation of all right think¬ 
ing men and it is no wonder that the jury rendered a verdict 
against them. 

If Price told the truth when he said that he had an ar¬ 
rangement with the Pathe people by which he was to have 
that film for January 1st, either as part of the first three 
days or as part of the extended time, these appellants knew 
that fact or ought to have known it when Miller made his 
contract. If it was overlooked then, it was surely, in good 
faith and fair dealing between man and man, incumbent 
upon them, sometime before January 1st, when Miller was 
to have the film for a big day’s business, to have told him 
so in order that he might adjust his affairs to prevent a loss 


on that day of opportunity for him. The defendant kept 
Miller in a sense of security until he could not prevent his 
loss and then endeavored to defect his suit by saying it was 
beyond its control. 

Miller detailed his loss to the jury and the verdict wa5 
certainly temperate under such circumstances. 

It is respectfully submitted that the judgment was right 
and just and should be affirmed. 

Respectfully submitted, 

\ 

H. WlNSHIP Weatley, 


Attorney for Appellee. 


